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Recommendations

Recommendation 1. That the National Assembly, taking into account the wide
range of evidence provided to us as part of our Stage 1 scrutiny and the
recommendations we make in this report, agree the general principles of the
Children (Abolition of Defence of Reasonable Punishment) (Wales)Bill. Suzy
Davies AM and Janet Finch-Saunders AM do not support this recommendation.

Recommendation 2. That the Welsh Government ensufe thework of the Bill
Implementation Group proceeds at pace, and with a sufficient level of
transparency for ongoing scrutiny of its work to continue as the Bill progresses
ENFOUGN TS STAGES. ..o esennsmsesseesssssssesssessennsen A Page 103

Recommendation 3. That the Welsh Goyerament allow sufficienttimebetween
Royal Assent and commencement of the Bill's sustantive provision (to remove
the defence of reasonable punishmenthand for the Deputy Minister tokeep the
National Assembly updated on hér plans inadthis regard. We Believe this time will
be needed to enable the provision of information and support te parents, to raise
awareness of the legislative®€hange,and to update thehecessary training and
guidance, all of which we conclude are crucial te the effective and proportionate
implementation of the,Bilhandthe delivery of its'statedsaims. ... Page 103

Recommendation4. Thatthe Welsh Government work with the police, Crown
Prosecution Sénvice and relevant UK @overnment departments to develop, as a
matter of priotityga cléar pathway to'divert cases that would currently be

capturéd under the defence of.reasonable’punishment away from the criminal
justicesystem, where appropriate,and proportionate to do so. Such diversionary
schemesshould focus onfencauraging and supporting parents rather than
QYT t=1 115V aTe Tl = a'a 1000 N OO Page 124

Recommendation 5. That the Welsh CGovernment work with the police and
relevant UK Government departments to develop, as a matter of priority, clear
guidance far police forces in Wales about the recording of information relating to
investigation of allegations of the physical punishment of a child(ren)......... Page 124

Recommendation 6. That the Welsh Government continue its work to establish
a more robust baseline for the number of cases of physical punishment of a child,
and provide updates to the National Assembly on a regular basis.......... Page 124




Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill: Stage 1 report

Recommendation 7. That the Welsh Government, to inform Members’ tabling
and consideration of amendments, make available before the start of Stage 3:

. the conclusions of its exercise to map the support available for parents;

. details of the strategic investment that will be made to deliver theistep-
change in universal support services for parents that we beglieve'is
NECESSANY. oo sssssess s ssssenssssssnss s sssss St Page 141

Recommendation 8. That the Welsh Government make a.clear statement that it
will commit to:

. monitoring closely the impact of the Bill ofyservices resources;

. financing the implications of the remewal of the defence as fullyas
necessary over time; and

. providing public assurances that no othér frontline services will be
affected as a consequence ofithie Billbdiverting resourges. .....4.. Page 142

Recommendation 9. That the Welsh Government amend theBill.to include a
duty on the Welsh Ministerssto provide'information anmahincrease awareness about
the effect of the legislation. Thelinformation pravided should include details
about the support available to parents to learn and Use alternatives to physical
punishment whenddisciplining their childrefii. ... 5 e Page 164

Recommendation 10. That the WelshsGevernmeént, before the start of Stage 3,
provide a written Update to the National Assembly on its awareness raising plans
with children and young people. This Ugpdate should include an indication of how
the new currieutum will:

. raise awareness of the\Bill and how it affects them as children and
young people;

. equip ¢hildren afd young people to become parents and carers of the
FUTEE. e e e Page 164

Recommendation 11. That the Welsh Government include planning for
increasing awaréness of the Bill's impact on visitors to Wales in the work of the Bill
[agYolISTaat=Tal =Y uTeY o T @1 coTU ] o TSN Page 164
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Recommendation 12. That the Welsh Government provide, before the start of
Stage 3, a written update on:

. how the Healthy Child Wales Programme will incorporate messages
about the removal of the defence of reasonable punishment;

. what steps it will take to improve the uptake of the Healthy Child \Wales
programme across Wales in order to ensure that all children,and
families receive the full number of scheduled contacts;

. how universal ante-natal support will also incogporate and deliver
messages about the Bill and positive parenting. ... .. Page 165

Recommendation 13. That the Welsh Covernment amenddthe Bill to include a
duty on the Welsh Ministers to:

. undertake post-implementatioh evaluation of the Bill, within threefyears
of the Bill's substantive provi§ion{to remove the defence ofireasonable
punishment) coming into force;

. report the findings of such an evaluation to thelNational Assembly.
........................................................................................................................................................................ Page 169

Recommendation 14. That the/\Welsh Governmentensufe the Bill
Implementation Gfoupidentifies — in coopéfationwith all relevant services —
robust methods foreaptufing meaningfulidata relating to the Bill. The purpose of
this data willPegto enable meaningful assessmeft and evaluation of the Bill's
impact, whichwill'be’crucial in identifying any unintended consequences and/or
areas that'may'need additional supportierfresource during the early years of its
IMPIEMAGINTATION. ... essssss s Page 169

Recommendation 15. That the Welsh Government ensure that, as part of the
public awareness campaigh,ac€ompanying the Bill, clear advice is provided on
What people cando —and who people can speak to — if they believe they have
seen or learned of.a child being physically punished/assaulted........... Page 175

Recommendation 16. That the Welsh Government ensure that activity to
monitor theBill'sfimpact pays particular attention to the number of reports of
physical punishment/assault of children that are found to be malicious. Evaluation
activity on the Bill should include consideration of the impact allegations of
physical punishment of a child have on the family courts and CAFCASS Cymru’s
WOrKIOads aNd tIMESCAIES. ...t Page 175
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Recommendation 17. That the Welsh Government ensure that the Bill
Implementation Group, before the start of Stage 3:

. considers the results of the independent review on the effectiveness of
Multi-Agency Safeguarding Hubs;

. uses the findings of this review, and other relevant researchh on multi-
agency working, to inform its approach to planning, reséurcing and
delivering the joint working necessary for the effective implementation
OF TS Bill. oo st Page 179

Recommendation 18. That the Welsh Government deliveria step-change in the
provision of universal positive parenting support — both in the ante- and post-
natal periods — and make the strategic investment that'issmeeded to ensure all
families in Wales have access to parenting SUPPROIMT R ..o Page 182

Recommendation 19. That the Welsh @overnment provide ammore detailed
explanation of why the potential annlal financial allocation forithis Bill's
awareness campaign is only appreximately half the spend.en the campaign
relating to smoking in cars, and/two-thirds of the spend @n thexcampaign relating
to organ donation (both of which are cited in the BilkssExplanatory Memorandum
as examples of campaigmns whiéh have accompanied legislation). ... Page 201

Recommendation20. Thatthe Welsh Government, before the start of Stage 3,
publish a revised Regulatery Impact Assessment providing more detailed
estimates of the “unknown” costs to pullic services arising from the Bill.
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1. Introduction

1.  On 25 March 2019, Julie Morgan AM, Deputy Minister for Health and Social

Plenary in which she explained:

“If the Bill is enacted, the defence of reasonable punishiment will no
longer be available within Wales to parents, ofthose.acting in loco
parentis, as a defence to a charge of common assault or battery. It will
be removed under both criminal and civil law. While corporal
punishment has long been banned._in.schools, children’s hopmésylocal
authority foster care and childcaré provision, adults acting in loco
parentis in non-educational settings, including the home, are able'to
use the defence of reasonable punishmnent. So, this Bill removes this
loophole.™

2. Atits meeting on 5 March 2019, the National Assembly’s Business Committee
agreed to refer the Bill to us'the'@hildren, Young Pgopleand Education
Committee, for consideration ofithe general principles (Stage 1), in accordance
with Standing Order26.9 The Business Committee agreed that we should report
by 19 July 20192

3. Inlight éfithe significant amount’of évidence received relating to the Bill, we
requested an extension to the timetable forour scrutiny. The Business Committee
agreedfa revised reporting deadline of 2sAudgust 20193

1. INTefgsfOf refereng@®igr oW scrutiny of the Bill

4y, \We agreed the following framework within which to scrutinise the general
principles of the Bill:

To consider—

' Plenary, 26 March 2019, Record of Proceedings (RoP) [para 177].

Il
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. the general principles of the Children (Abolition of Defence of
Reasonable Punishment) (Wales) Bill and whether there is a need for
legislation to deliver the Bill's stated policy objectives;

. any potential barriers to the implementation of the provisions afad
whether the Bill takes account of them;

. whether there are any unintended consequences arising from the Bill;

. the financial implications of the Bill (as set out in Part 2 ofithe
Explanatory Memorandum);

. the appropriateness of the power in the Bilhfor Welsh Ministers to make
subordinate legislation (as set out in Part 1: Chapter 5 of the Explanatery
Memorandum).

5. We conducted a public consultatiomrbetween2 April and 144May 201,16
inform our scrutiny, receiving 650 onlifie responses (see list in Arthex A). We held
12 oral evidence sessions during May.and June 2019, the schedule of which is
provided in Annex B.

6. To ensure that we heafd fromthose most likelyto e affected by the Bill we
invited parents and carers, somejf whom supperted the Bill and others who did
not, to speak with ussgen 6. 3une®019. We also invited the'Welsh Youth Parliament
to express its viewlon the Bill on behalf of the ¢hildren and young people of
Wales. More information about this work is providediin section 2.6 of this report.

7. We would like to'thank everybody who took the time to contribute to our
work. We would also like to thank the Data Science Campus at the Office for
NationalsStatistics for its analysis‘of the 650 responses submitted to our
consultatien*

TR280ther committecgpa®nsideration of the Bill

of the Bill an 9 May 2019.

“ Data Science Campus, Office for National Statistics, Data Science to analyse responses to the
National Assembly for Wales Children, Young People and Education Committee's consultation
on the Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill, June 2019 - the full
report is available on our website.
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Minister on 3 June 2019. Its consideration focused on:

. matters relating to the competence of the National Assembly, ificluding
compatibility with the European Convention on Human Rights, (ECHR);

= the balance between the information that is included an the faceof the
Bill and that which is left to subordinate legislation;

. whether an appropriate legislative procedure has been chosen, in
relation to the granting of powers to the Welsh Ministers, to make
subordinate legislation;

. any other matter it considers relevanttoithe quality of legislation.

10. Both committees’ reports were published,on 2 August 2019,
1. 3. The Bill's stated aims

1. The Bill as drafted does not create a new offence. Instead itiremoves a
defence to the existing offemces©f common assaul@anad, battery, and the tort of
trespass to the person.s

12. In addition to@bolishingthe defence, seection (3) of the Bill provides that
corporal punishmehnt of awehild taking place in Wal&s cannot be justified in any
civil or criminalyproceedings on the ground that.t constitutes acceptable conduct
for the purposes of afy other rule of the common law. The Explanatory Notes to
the Billstate:

‘Abolition of thesdefence, of reasonable punishment, without more,
might leave open the possibility of a person attempting to defend the
use of punishment on the basis of its being generally acceptable in the
course®f ordinary life. For instance, a person might seek to argue that it
is acceptable in the course of everyday life to smack a child, just as it is

51n English and Welsh law, “assault” and “battery” have different meanings. In general terms,
“battery” is the intentional or reckless application of actual unlawful force to the body of another
person (e.g. a punch). “Assault” is the apprehension of the possibility of immediate unlawful force
(e.g. a face-to-face threat by an adult to punch another adult during a disagreement).

13
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acceptable to brush a child’s teeth. The wording in subsection (3) has
been included to avoid this possibility."

The current legal position

13. The defence of reasonable punishment currently applies in respect.of beth
the criminal and civil law.

14. In terms of the criminal law, section 58 of the Children Act2004 means that
parents, or adults acting “in loco parentis™ in Wales or England, camicurrently use
the defence of reasonable punishment if they are charged with common assault
against a child. The defence cannot be used under the existing faw if they are
charged with cruelty to persons less than 16 years of age, wounding, actualdedily
harm or grievous bodily harm.8

15. The Crown Prosecution Service's legal‘guidance on Offences against the
Person incorporating the Charging Stafidard {thefCharging Stafidard) states that
in respect of a charge of common assaultgthe following factorsiwill assist in
determining whether the punishm@nt,in‘quéstion was reasenable and moderate™

the nature and context of the defendant’s behaviour;

= the duration ofithat bebhaviour;

. the physical and mental consequénges in respect of the child;

. thegage and personal charagtéristics ofsthe child;

. the reasons given by the defendant for administering the punishment.?

16., The'Charging Standard also'states:

5 Explanatory Memorandum, Welsh Government, page 65, paragraph 30 of the Bill's Explanatory
Notes.

7”The term “in loco parentis” is Latin for “in the place of a parent”. It refers to the legal responsibility
of a person or organisation to take on some of the functions and responsibilities of a parent.

________________________________________________________________________________________________________

last updated 12 November 2018 [accessed 7 July 2019].
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‘Unless the injury is transient and trifling and amounted to no more
than temporary reddening of the skin, a charge of ABH [actual bodily
harm], for which the defence does not apply, should be preferred.”

17. In civil law, assault and battery constitute a tort, or civil wrong: the tofof
trespass to the person. In addition to removing the availability of the défenceiin
relation to the criminal law, the Bill removes the availability of the defencelin
relation to the tort of trespass against the person.

What the Bill aims to do

18. The Bill's Explanatory Memorandum states:

“The Bill will remove the common law defence,of reasonable
punishment so it is no longer availablein Wales to parents of those
acting in loco parentis as a defence to assault or battery against a
child."

19. It goes on to say that the Bill'sdntentions to:

“[..] help protect children’s rights by prohibitingsthe use of physical
punishment, through removal of this defence

20. The Explanatory.Memorandum also states:

“The Bill'supports the adoption/of positive parenting styles and
contributesito several of thefAational wellbeing goals under the Well-
being of Future Generations (Wales) Act 2015."

21. The Explanatory Memorafidum explains that “removing the defence of
redsonable pnishment hasdbeenthe subject of debate in the Assembly since the
early years'of its existence’

22. The Welsh Goyernment's'Programme for Government, Taking Wales
Forward 2016-2021, included a commitment to “seek cross-party support for
legislation toend the déefence of ‘Reasonable Punishment™ In June 2017 the

0 Crown Prosecution Service, Offences against the Person, incorporating the Charging Standard,
last updated 12 November 2018.

" Explanatory Memorandum, Welsh Government, para 1.1, page 6.
2 Explanatory Memorandum, Welsh Government, para 1.5, page 6.
® Explanatory Memorandum, Welsh Government, para 3.56, page 20.

% Explanatory Memorandum, Welsh Government, para 3.4, page 8.
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then First Minister confirmed the Welsh Government'’s intention to introduce a Bill
‘in the third year of this Assembly term”®

23. InJanuary 2018 the Welsh Government published a range of consultation
documents. It stated that the purpose of these documents was to informéhe
development of a legislative proposal to remove the defence of reasonakle
punishment.” In August 2018 the Welsh Government published its§ummary of
consultation responses.®

24, Other Welsh Government commissioned reports usedétesinform, the
legislation’s development include the following:

. Parental attitudes towards managing youngychildren'’s behaviour(2017)
. Parental Physical Punishment Childg@@uteomes and Attitudes(2018),2°
. Legislating to prohibit parentaldphysical ptunishment of children,(2018) 2

What the Bill will not do

25. The Explanatory Memorandum states:

“[..] the Bill does not.define actions by parents towards their children
which would ar would not be acceptable once/the defence is removed.
Removing the defence will not interfere\with the principles of the
common, law, which acknowledge that a parent can intervene
physically, for example, to ke€pia childfsafe from harm, or help with
activities such as tooth brushing.™

26. Furthefmore, the Bill as dfafted does not affect situations in which greater
foree is'useddgainst the child thamwhat would constitute a common-law battery.

1 Plenary, RoP [para 151}x26 June 2017,

...................................................................................................................

January 2019 [accessed 7 July 2019].

8 Welsh Government;, Legislative proposal to remove the defence of reasonable punishment, 9
January 2019,

22 Explanatory Memorandum, Welsh Government, para vi, page 4.
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The defence of reasonable punishment is not available for such offences, and so
the Bill is not changing the law as far as they are concerned.

27. Corporal punishment in schools and other settings involving education is
already prohibited. This position is not changed by the Bill.

1. 4. Legislative competence

28. The Welsh Government is satisfied that the Bill is within thelegislative
competence of the National Assembly. The Explanatory Memorandum points to
the Wales Act 2017's Explanatory Notes, which state:

“The exception for ‘parental discipline’ [in the Wales Act 2017] caryves out
from the reservation for parental responsibilitygthe right of a parentto
discipline a child, this includes the#ightto administer reasofhable
chastisement to a child, or smacking. The Assembly has competence
for the protection of childrenand young people and so would have the
competence to ban smacking.#

29. In her statement on legislative competence, the Llywydds=Elin\Jones AM,
agreed that the provisions of the Bill would, in her view, be within the legislative
competence of the Natiofial Assembly for Waleg.2

Human rights

30. The Bill's Explanatory Memorandum states:

‘It is.cansidered that the provisions are compatible with convention
rights and European Union (EW)law."»

310\ The Equyality Impact Assessment published by the Welsh Government?e lists
the following rights as being engaged by the Bill:

2 Explanatory Memorandum, Welsh Government, para 2.2, page 7.

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

2019.

25 Explanatory Memorandum, Welsh Government, para 2.3, page 7.
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United Nations Convention on the Rights of the Child

. Article 18 - that the best interests of the child will be parents’ basic
concern, which includes the obligation to protect children from all
forms of violence;

. Article 19 - that “State Parties shall take all appropriate legislative, social
and educational measures to protect the child from allforms of physical
or mental violence [..] while in the care of parents’;

. Article 37 - that States ensure “no child shall be,subjected to degrading
treatment or punishment”

European Convention on Human Rights

. Article 3 - which prohibits torturegand “inAuman or degrading
treatment or punishment’;

. Article 8 - which provides forthe right to respect private and family life;

. Article 9 - which provides for freedom of thought, c¢enhscience and
religion;

. Article 10 - which provides for freedomiofiexpression 2

32. Opponents af the Bill have argued that the removal of the defence of
reasonable punishment infringes parents’ rights, ndtileast in relation to the right
to respect privaterand family life, and freedem of thought, conscience and
religion.

33, Thetiew that the Bill demonstrates state interference in family life in
particularis considered il more detail in section 2.3 of this report.

34w In contrast, supportersief.the Bill, and the Bill's Explanatory Memorandum,
peint to the UN Gommiitteg on the Rights of the Child’s repeated calls for the
abolition of the defence of reasonable punishment in the law of England and
Wales on the groundsithat:

‘[“hany physical punishment of children, however minor, is
incompatible with the human rights of children under the United

[accessed 7 July 2019].
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Nations Convention on the Rights of the Child (UNCRC) Article 19 [..] It
has issued a general comment to highlight its recognition of the right
of the child to respect of their human dignity, physical integrity and
equal protection under the law."»

What people who oppose the Bill told us about human rights

“Where are the protections for parents who want to reasonably discipline their children
in line with their principles or their religion or their human rights? Each person-has the
right to respect for their family and to prosecute a parent who réasonably.disciplines
their child would undermine the parent's human rights”. Individual (CADRP 473)

“The infringement of human rights to privacy of family life.and freedom of conscience is
not justified and therefore unlawful, because the consequencesof administering an
occasional, light, loving, protective smack (e.g. towarna toddler who is repeatedly.
venturing towards an electric socket) would bé completely disproportionate, even
without a criminal conviction”. Individual (EADRP 558)

“Persecution of faith communities will actually be'inevitable - a vast numberof citizens
will be placed under duress as they attempt to cope with theconflict between faith
and state”. Individual (CADRP 588)

35. The Children’'s Commissioner for Wales disagreed with the Bill's opponents.
She argued:

. the current lawsdoes not protect children’s human rights;°

. in contrastto the UNCRC which provides unqualified rights, the duty to
protect family life is a qualified right that cannot be maintained in all
ciréumstances if it feaches other important principles and conventions
- therefore, it is agreasonakle curtailment of parents’ decision making to
legislate for a child’s right to dignity of physical integrity;®

. this Bill issaet out of step with interventions made by governments in
the past to legislate in the area of family life (e.g. physically punishing an
adultyin ayfamily has been prohibited by law).?

29 Explanatory Memorandum, Welsh Government, para 3.37, page 15.
30 Oral evidence, CYPE Committee, RoP [para 580], 2 May 2019.
51 Oral evidence, CYPE Committee, RoP [para 585], 2 May 2019.
32 Oral evidence, CYPE Committee, RoP [para 605], 2 May 2019.
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What people who support the Bill told us about human rights

“Articles 8 and 9 of the European Convention on Human Rights (ECHR) are qualified
rights. Any limitations removal of the ‘reasonable punishment’ defence place upon
individual enjoyment of those rights are necessary in order to protect an absolute right
of others (Article 3, ECHR) and for the wider good and are lawful, necessary and
proportionate”. EqQual Protection Network Cymru (CADRP 481)

“While freedom of thought, conscience and belief is a fundamental human right, all
rights stop short at the violation of the rights of others. Children.have the clear right at
international law to not be subjected to violence. Corporal punishment however light is
violence. No right of mine can justify my violation of a right of yours”. Anne McGillivray,
Professor of Law, University of Manitoba (retired) (CADRP 384)

‘If Wales implements this legislation and it becomes part of the law, then, arguably
Wales would be more in compliance with ECHR than not, and England would be less
so”. Barry Hughes, Chief Crown Prosecutor for Wales (RoP [para 138], 6 June 2019)

36. When asked to outline the assessmeént undertaken by the Welsh
Government in relation to the balancing ofifelevant human rightsiunder this Bill,
the Deputy Minister stated:

“We have given a great deal of thought, as you can imagine, to the
human rights considerations [..] it's ultimately.a question how we find a
balance'between the rights of children as well as parents, who both
enjoy rightstunder the European Convention on Human Rights [..]

The Bill's provisions are regarded as proportionate measures, and given
the fundamental importance offorotecting children from inhumane or
degrading punishment or other ill treatment, we do consider that we
have balanced therightsin a proportionate way."*

37.. In relation to article 3 {prohibition of torture, inhuman or degrading
treatment or punishment), the Deputy Minister stated:

‘Insensuring that children are protected from physical punishment in
the same way as adults, the Bill is following that requirement of article
3,and the positive obligations on states to protect individuals from ill
treatment or punishment that is contrary to article 3."*

33 Oral evidence, CYPE Committee, RoP [paras 198 and 204], 12 June 2019.
34 Oral evidence, CYPE Committee, RoP [para 200], 12 June 2019.
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38. Inrelation to article 8 (the right to respect for private and family life) and
article 9 (the right to freedom of thought, conscience and religion), she said:

‘Some of those who are opposed to the prohibition of physical
punishment have cited article 8, private and family life, and als@cited
article 9, freedom of thought, conscience and religion, as potentially
protecting the right for parents to decide how best to puhish their
children, including the use of physical punishment. That is used as an
argument by those who are opposed to stopping physical punishment.
But these rights are not absolute, and action cantheréfore be taken
that interferes with them, provided the interference'is justified. It's theg
Government's view that the Bill's provisions are necessary in order.to
protect the rights and freedom of children. We_ aré looking here from
the point of view of children.”s

39. With regard to article 10 (freedom ofexpression) and article 4 (prohibkition of
discrimination), the Deputy Minister argued:

“[..] these rights are not abselute.and action can'be taken, therefore,
that interferes with them, providing the interferenceis justified. We
don't think it's cléar that.article 10 and 14ights are being interfered
with, but even'if they'are, we considerwe can justify the interference in
order to pretectithe rights and freedoms ofiehildren.”e

40. We note the evidencerin relation to matters of legislative competence from
the Deputy Minister. We also note thefliywydd'sétatement that, in her view, the
provisions of the Bill'would be withinthe legislative competence of the National
Assemiply for Wales.

410, Wefurther note the Gonstitutional and Legislative Affairs Committee’s view
that a'full commmentary in relation to the Welsh Government'’s assessment of
Auman rights considerations odght to be provided in the Explanatory
Memorandum laid befere the National Assembly alongside the Bill, rather than in
the Equality Impact Assessment published on the Welsh Government’s welbsite.

35 Oral evidence, CYPE Committee, RoP [para 203], 12 June 2019.
36 Oral evidence, CYPE Committee, RoP [para 205], 12 June 2019.
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2. Support or otherwise for the general
principles of the Bill

Once introduced, a Bill is normally referred to a National
Assembly Committee for consideration of its genefal
principles. It is our role to consider and report oAithe
evidence for and against the Bill. The purposérefithis work is
to inform the National Assembly’s decision on Wwhether the
Bill should progress to the next stage of the legislative
process or fall=

2.1. The current and proposed lagv

Clarity of the current and propQsg€d law

43, One of the main arguments put forward by both thesewWhe support and
those who oppose this Bill issabaout whether or not théwexistingdaw is clear. We
also heard views about the clarity, or otherwise,fof the proposed law.

44, |In January 2018, whenthé former Minister for.Children and Social Care made
a statement in Plenarydtosaunch a consultation to inform the development of the
legislative pregposal toremove the defefige of reasonable punishment, he said “we
want to make it cleamthat physicallypunishing a child is no longer acceptable in
Wales’ 29

450, Asstated in section 1.35ef thisireport, the Bill, as drafted, does not create a
new offence. Instead it removesia defence to the existing offences of common
assault and battery, and the tort of trespass to the person.

46: Those who @ppose thé&Bill told us that, in their view, the current legislation is
Clear in respget offphysical punishment. Be Reasonable Wales referred to the
current ledal position and told us “the defence is well understood” + Jamie Gillies,
representingy,the group, went on to say:

39 Plenary, RoP [para 132], 9 January 2018.
40 Oral evidence, CYPE Committee, RoP [para 208], 2 May 2019.
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‘I would just iterate again that the law is clear—we have good law on
this already, this debate has been had. The law has been amended as
recently as 2004. So, we've had this debate, and the law as it's framed
just now strikes the correct balance, which strongly protects children
from violence, from abuse but also accepts that very mild, light
discipline is appropriate. If we remove the defence altogether, that
creates mass uncertainty for the police, for social workers; that line,is
not there anymore to be drawn."

47. The majority of submissions to our consultation from individ@alsiresponding
in a personal capacity did not support the Bill. One of the'tnainiconcerns they
raised with us was that the current law, if enforced a@lequately, is already sufficient
and clear enough to protect children from abuse.

il )

“The reasonable defence legislation already legislates against the harsh, cruel or abusive
treatment of children. The new bill is utterly redundant. Moreover, the reasonable
defence exception has been rarelyused in Wales in 10 years--ih other words, this whole
exercise is a demonstration of virtue signalling, rather than seeking to close a loophole
that has been repeatedly used over.the years. There is no'loophole” dndividual (CADRP
181)

“We already have the legal remedies available to.tackle abuse, so if there are perceived
deficiencies in that area,we ought to be toughening up implementation, rather than
framing a Bill which is designed to create.a.whole new criminal underclass”. Individual
(CADRP 379)

“There‘are laws in place to cover excessive force used on children already, enforce those
instead of introducing new laws that are going to do nothing but make criminals out of
good parents”. Individual (CADRP 399)

“The current law is clear. Don't confuse it". Be Reasonable Wales (CADRP 92)

“Those who support the Bill disingenuously suggest that children are not legally
protected from assault, and therefore that removing the defence of ‘reasonable
chastisement’ is necessary to keep children safe. But of course children are protected
from assault and abuse. Parents who use unreasonable or immoderate physical
punishment can‘already be prosecuted”. The Christian Institute (CADRP 609)

“Turning smacking into abuse will bring confusion into the law against child abuse”.
Individual (CADRP 529)

“ Oral evidence, CYPE Committee, RoP [para 217], 2 May 2019.
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48. However, we also heard from those who support the Bill who argue that the
current law is unclear and therefore does not allow professionals to fully protect
children because the existing position is ambiguous.

49. |n oral evidence, Barry Hughes, Chief Crown Prosecutor for Wales, tol@,us:

“[..] it's rarely a case of being black and white; there are thése degrees of
grey. And removing that defence does make life clearefr."+

50. In written evidence, the British Association of Social Workers Qymru told us:

. ‘A total ban on all physical punishment of children is'elear and
unambiguous, whereas the current defence,of ‘reasonable
chastisement’ is open to interpretation and cam créate confusion,
uncertainty and gives a clear messageé that children- the most
vulnerable members of our society, do not enjoy equal rightsito adults”;

. “‘Children’s social workers caft findrthemselves in the situation of trying
to define and communicate to pareints what ‘reasonable chastisement’
means in the eyes of the law'as it'currently stanids and at what point
these cross a threshold and become a child protéction issue. By
prohibiting all physical chastisement of aghildren, thére will be no further
scope for ambiguity and there will be areal opportunity to ‘bust’ many
of the myths surreund@ding the current legislation”;

. “Social workérs often work in highly charged and contested
environments - this probably applies More to social work with children
and families, so Social Workers (and parents) will be able to operate
withinia much clearehlegal framework”

51, “Sallydénkins, then Chair of the All Wales Heads of Children’s Services and
representing the Association of Directors of Social Services, told us that this Bill
brings a clarity even,for childrén at that very far end. It takes away that point of
discussion that this [physical punishment] could possibly be okay":

“‘On behalfef ADSS and on behalf of children'’s services and social
services more widely, for us, this is not a change in our position, this is
notiméw; this is a position that we, on behalf of the leaders of social
services across Wales, have taken over many years, going back 20, 25

42 Oral evidence, CYPE Committee, RoP [para 13], 6 June 2019.
43 Written evidence, CYPE Committee, CADRP 283 - British Association of Social Workers.
# Oral evidence, CYPE Committee, RoP [paras 39], 8 May 2019.
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years. [..]. For children’s services at the very sharp end of this world, for
us, it brings a true clarity. This continues with an ambiguity in how we
treat our children and how we care for our children, and the shift for us
brings that very much needed clarity.”>

52. The need for more clarity in the law was a view supported by otherihealth
delivery bodies and organisations representing frontline practitionefs suchias the
Royal College of General Practitioners (RCGP) and Betsi Cadwaladr University
Health Board, who told us the Bill “can only enhance the protection of children”«

53. Dr Rowena Christmas, representing the RCGP, told Us that she had around
‘35 patient contacts a day” and that “probably two of three titnes a week I'll talkto
a parent who's having issues managing their childrenaquite frequently” .« Br
Christmas went on to say that she could not advise parents not to smagk*their
children, explaining:

‘Although | strongly believe that the evidence is fairly compelling that
this isn't the best way for theirdong-term development, it's difficult for
me to say, ‘You really shouldn't'do that’, thoughwould talk about all
the reasons why it might not be helpful at theimoment:if the law was
changed, | would"haveia.mtch stronger gase'to make and then could
be talking about timeout and withdrawal of privileges and all those
good things,that parents can do. I'd have greater strength in that
argument.”

54. The Royak€ollegerof Nursing told'usthat this Bill would help the work its
members are'invelved with:

“‘Clarity in the law willalso help Registered Nurses such as Health
Visitors, School Nurses and Children’s Community Nurses to give clear
advice to parents. It would eliminate the current potential for confusion
over what is acceptable and provide a clear basis for child protection.”®

55. The Royal Ceollege of Psychiatrists Wales told us it “welcomes this legislation”
and said thatthe current law in the UK is ambiguous and confusing to parents

45 Oral evidence, CYPE Committee, RoP [paras 5-6], 8 May 2019.
46 Written evidence, CYPE Committee, CADRP 291 - Betsi Cadwaladr University Health Board.

47 Oral evidence, CYPE Committee, RoP [para 290], 22 May 2019.
48 Oral evidence, CYPE Committee, RoP [para 295], 22 May 2019.
49 Written evidence, CYPE Committee, CADRP 406 - Royal College of Nursing.
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and guardians of children”. It went on to tell us “these laws are harmful for
children, confusing for parents and profoundly inhibiting for child protection” s

56. We asked health representatives why the Welsh NHS Confederation'’s
response to our consultation suggested the current law is ineffective and fhow that
presents challenges to health professionals in particular. Dr Dave Williams,
Divisional Director, Family Therapy Services, Aneurin Bevan University Health
Board, told us:

‘At the moment, the legal line and the danger linesare.too. close
together; we need to separate them so there'ssome,clear blue water
between them."

57. He explained further:

‘| view it as the equivalent of playing on the edge of the cliff. At the
moment, we've got people who areusing punishments, maybe that
are (a) not ideal and (b) dof't work. And, in certain situations, when
emotions get aroused er=things happen that damage the child.

| think sending a clear message that, actually, the ling in'the sand lies
several feet away from thé edge of the cliff—that, a€tually, there isn't the
confusion there, that we're clear that,‘actually, if you wouldn't do it to
an adultgyounwouldn't do it to your child—makes the situation much
clearer for thegpopulation.”?

58. Representatives of'the Nationaldndependent Safeguarding Board Wales said
more clarity wasfheeded. Jan Picklesya member of the Board, told us “what we
wantds clarity. so that people forthemselves know what is acceptable and what
isnit acceptable’s:

59.7. Andy James, representing the Equal Protection Network Cymru, told us

“The law as'it.stands is ambiguous and confusing [..]. We would prefer,
as this Bill promotes, that there is an unequivocal message about
physical vielence, that it's no longer acceptable. As it stands, also, the
current law is also a confusing message to children. Children don't

50 Written evidence, CYPE Committee, CADRP 639 - Royal College of Psychiatrists Wales.
5 Oral evidence, CYPE Committee, RoP [para7], 22 May 2019.

52 Oral evidence, CYPE Committee, RoP [paras 6-7], 22 May 2019.

55 Oral evidence, CYPE Committee, RoP [para 169], 22 May 2019.

26



Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill: Stage 1 report

report something that they're told is allowed in the law or can
somehow be justified.”

“The current law is a halfway house between permitting violence against children, and
attempting to prevent violence against children. It is unclear and is particularly difficult
for professionals working in difficult circumstances where children may be exposed to
some degree of violence to assess [if] this is lawful or unlawful. This may lead to delay in
intervention where intervention is necessary, putting children atrisk”. Observatory on
Human Rights of Children (CADRP 335)

“The current law is ambiguous and unclear. The defence of reasonable punishment
permits parents to use an arbitrary level of violence on their children which can result.in
injury and, in a small minority of cases, escalate intophysical abuse”. NSPCC
Cymru/Wales (CADRP 641)

“We must ask how what would be considered assault towards an adult, can be
acceptable to a much smaller, more vulnerable human who is defenceless and reliant
on their parent to teach right fromawwrong. The.change in the lawwould send a clear
message that physical violence towards children is wrong on any level. This will help to
change attitudes over time and may help to stop parentsismackingtheir children in
anger, in the knowledge that thisiis a hard line that must not be crossed”. Royal College
of General Practitioners (CADRP 498)

“[..] having a legal framework which categorically states that assaulting a child can be
justifiable’ is hampering those who work with childrefn and families from delivering
clear, evidence-based advice”. Royal College of Paediatrics and Child Health (CADRP
504)

“The continued legality of ‘reasonable punishment’ implies that a certain level of
violence against children isacceptable - a blanket ban of all physical punishment of
children will provide clearer, simpler legislation”. Global Initiative to End All Corporal
Punishment of Children (CADRP.519)

60. Among theparents we met on 6 June 2019 who supported the Bill, there
was a clearyiew,aboutsthe importance of people knowing what the law is. One of
the parents told us:

‘It is important for the law to be black and white - that's why | support
this Bill."

54 Oral evidence, CYPE Committee, RoP [para 397], 2 May 2019.
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61. A range of individuals responding to our consultation in a professional
capacity argued that the Bill would provide clarity in terms of the law, giving a
clear message to the population that no form of physical punishment was
acceptable, and removing existing “grey areas” for professionals or parents in
terms of advice and managing behaviour. In turn, some respondents argued that
this Bill will give children and adults more confidence in challengingdncidents,of
physical punishment.

What professionals told us about clarity in the law

“The current law is unclear; professionals need to be able to tell parents that the
physical punishment of children is against the law”. Individual (CADRP 148)

“As a counsellor working with children and parents, we cannotgive clear advice.to
parents. | welcome the change so that as a professional | can say to parents/physical
punishment of children is against the law". Kirsty Sanderson - Counsellor (CADRP 290)

‘I think the current legislation is ridiculous and vague. It gives parents an excuse when
there should be none”. Individual (CADRP 342)

‘It will enable people who witness a child being hit by its parents to tell'them to stop”.
Individual (CADRP 467)

62. The Deputy Ministerlemphasised the issue of claritygSaying:

‘[..] when thatidefence exists, itidoes make it very difficult to make it
abselutely ¢lear that physicalpunishment is not acceptable. And | think
you're probably aware that all the health professionals, all the people
who work with children at the very early age, want to be able to give
clear'messages that any form of physical punishment is not acceptable.
And when thatdefence exists, it muddies the water. It's not clear that
we don't find physical punishment acceptable. So, the fact that this
defence is not used«in Mmany cases is not really surprising, because that
defence exists. Se, the police would not go forward with cases because
they already know there’s a defence to cover some behaviour. So, | really
think'that'we need to make the law absolutely clear and we want to
make it absolutely clear that, in Wales, we do not want a society where
it is'@cceptable to physically punish children. And | think the only way of
doing that is, really, to be quite clear about it and to get rid of this
defence.”s

55 Oral evidence, CYPE Committee, RoP [para 6], 2 May 2019.
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Other issues relating to clarity of the law

63. The Explanatory Memorandum states that:

“While teachers are no longer able to use force as a punishment in
schools, adults acting in loco parentis in what are termed ‘non-
educational settings’ are able to use the defence of reasofiable
punishment. This legislative proposal would remove this logphole.”®

64. Referring to this, Professor Sally Holland, Children’s Comamissioner for Wales,
told us the law needed to be clearer in all settings including Sunday schools and
madrassas.”’

65. In terms of alternatives to both the current positiomand the Bill, Professor
Robert Larzelere, an academic who does notsuppert the Bill, told us “@ny research
made me a major proponent of conditionalphysical punishment”. Professor
Larzelere went on to say:

‘In response to a constitutional.challenge against the'legality of any
smacking, three level§ of the Canadian court system,reviewed the
scientific and legal evidence on both sides.of this important issue more
thoroughly thaf any.government has done before or since. Accordingly,
Canada narrowed the'legal definition'of feasonable force to correct
childrendo open=handed strikes by.parents to the buttocks or the limbs
in 2- to12-year=elds. In contrast/to Swedish trends after their smacking
ban, Most child outcomes andyparenting methods have improved in
Cahada (€emparing 1994 to 2008 national data).”s®

66. The issue of whether an age limit or range was something that should be
cohsidered was somethingawe explored in oral evidence with those who opposed
the Bill. Sally Gobbett, parent campaigner, told us:

‘| was quite clear nét to specify an age. | think one can’t do that,
because every child develops differently and every family situation is
different.’>®

67. Dr Julie Doughty, Lecturer in Law at Cardiff University, made a different point,
calling for the Bill to remain clear:

56 Explanatory Memorandum, Welsh Government, para 62, page 81.
57 Oral evidence, CYPE Committee, RoP [para 582], 2 May 2019.
%8 Written evidence, CYPE Committee, CADRP 559 - Robert E Larzelere - Professor.

59 Oral evidence, CYPE Committee, RoP [para 271], 2 May 2019.
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‘It is essential that the wording of the Bill remains clear and
uncomplicated. It is not about types of punishment or types of assault -
it just needs to make the law the same for the protection of adults and
children."s®

The definition of punishment

68. The Explanatory Memorandum defines physical punishmentas“any battery
of a child / children carried out as a punishment”, and explains that it is referred to
in the Bill as “corporal punishment”®

69. The Explanatory Memorandum also states:

“The Bill does not define actions by parents towards their children
which would or would not be acceptable once the defence/s
removed."®?

70. Some opponents of the Bill arguéd that the'proposed legislation introduced
confusion about what constitutes punishment.

What some opponents of the Billftold us @oout the definition OffpunishMment

“This bill will confuse the investigation of child abuse rather than help it since anything
physical which a parent.does that a child dislikes could be.interpreted as abuse,
including obvious_acts of kindness such as strapping a child into a car-seat, changing a
nappy, etc”. Individual (CADRP 286)

“[..] removing the defence will not increase clarity, but rather create a lack of clarity at
anotherpoint, namely around what exactly constitutes physical punishment in the first
place: restraining a tantruming.child/ unwanted removal from a situation/ physically
coercing a child who is unwilling to be strapped into a car-seat/ buggy/ holding a child
down.on a ‘time-out’ seat/ holding the child firmly by the arms in order to speak to
them ateye-level/ ‘pinning down’ a toddler who is not complying with having their
nappy changed. [..]J«The removal of the reasonable chastisement defence will mean
arbitrary lines are drawn betWween what physical force is ‘disciplinary’ and what is
‘protective”. Individual (CADRP 558)

71. This was refuted by supporters of the Bill. The Equal Protection Network
Cymru stated:

50 Written evidence, CYPE Committee, CADRP 628 - Julie Doughty - Lecturer in Law.
8 Explanatory Memorandum, Welsh Government, para 1.6, page 6.

62 Explanatory Memorandum, Welsh Government, para vi, page 4.
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‘[the Bill is] about actually punishing in a physical way, so that assault is
interpreted as an attack that is intended to cause harm, that is
intended to hurt. However, it doesn’t include all of the other really
important physical interaction that parenting involves. So, when you're
a parent, there's a huge range of different physical interactions that you
need to have with your child in order to rear them safely and well inte
healthy adults [..] all of those areas are really clearly described and,can
be separated out from the issue of using a physical attack ora physical
strike to intentionally hurt or humiliate or degrade a child."

72. The Deputy Minister stated in oral evidence:

‘I don't think we should be defining acceptable ways of hitting aof
punishing children, because | think it.does send a confused méssage to
children. It says, ‘It's okay for me to hit you, but don't you hitlanybody
else!" | think it causes confusion. SO, )l'm confident that updating.the law
will make it much clearer for parentsand people warking with
children.”s

73. As section 1(5) of the Bill defines corporal punishmentto mean battery
carried out as a punishment, 'weasked the Deputy Ministerito.confirm how the
defence is removed in cases of assault. In correspondence to us, she explained:

‘[..] once'the defence is abolished’in relation to acts of battery
constitutingicorporal punishment, it follows that an assault by way of a
thféat to carry out any degree of corporal punishment (which will be
unlawfal once the Bill is in force, ifrrespective of severity) cannot be
defended in legal proceedings:

TRe diffence betwg@my ablse” and “smacking”

74.. One of the main issues,cited by individuals responding in a personal capacity
and opposing theBillis that a “smack” is not the same as “child abuse” or
“assault”.s¢ There were very strong views that there is a clear difference between

65 Oral evidence, CYPE Committee, RoP [paras 476 and 478], 2 May 2019.

54 Oral evidence, CYPE Committee, RoP [para 6], 12 June 2019.

% Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 25
April 2019.

66 Within the current law a “smack” would constitute an assault however there is a defence of
‘reasonable punishment” which is what this Bill is proposing to remove.
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child abuse or assault and loving parental discipline that teaches and maintains
good behaviour.

Some views of those opposing the Bill about the difference between a “smack” and
“abuse’

“There is a huge difference between smacking a child and beating a child but this
legislation does not differentiate between the two or how it will be enforced”. Individual
(CADRP 376)

“Smacking a child in discipline does not constitute abuse. There is.a huge, huge
difference between discipline and abuse. A small smack on the backside, leg or back of
the hand causes no damage at all and offers a sharp surprise rather than any pain®.
Individual (CADRP 22)

“There is a big difference between hitting a chiflld (assault and battery) and smacking a
child as a last resort as part of family discipline. Hitting a child is wrong.and deserves
full response through the law. Smacking.a child is astrand of discipline within the
family and is occasionally necessary for young children who are wilfully disobéedient”.
Individual (CADRP 474)

‘It also devalues the language of ¢child abuse by applying.it to behaviour'which
everyone knows is not abusive”. Be Reasonable Wales (CADRP . 92)

“It [the Bill] treats child-abuse and a loving smack as one and'the same thing". Brynteg
Village Church (CADRP 547)

75. Inits writtémevidence, The ChristianInstitute echoed and expanded on
some of thesevigws:

“The overwhelming majority of people know there is a vast difference
between childabuse and,smacking, and the current law rightly
recognises and respects this difference.”®”

76. |t went on tofsay:

“Thoese seeking a smacking ban deliberately conflate smacking with
hitting.Smacking is unjustly characterised as something that parents
only do when lashing out in anger. This is to completely misrepresent
what smacking is and how loving parents use it as a means of
discipline. When good parenting includes smacking, any smack will not
be done in a moment of anger but in full control. It is just one of the
means good parents may use to teach their children right from wrong.

57 Written evidence, CYPE Committee, CADRP 609 - The Christian Institute.
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But many parents make the judgement that, occasionally, a mild
smack could be appropriate.”®

77. However, those in favour of the Bill had a different view. For example,
Michelle Moseley, representing the Royal College of Nursing, told us:

“[..] a smack is a hit. Even the term ‘smack’ minimises what a hitis."s®

78. In written evidence, some of those supporting the Bill highlightedthat
physical punishment is an assault, that it can be violent, and that itiis an abuse of
an adult’'s power and/or morally wrong.

Some views of those supporting the Bill about the differ@ace betWeen a “‘smack’ gmd
“abuse’

“‘Smacking children is a form of abuse”. Individual (CADRP 468)

“Violence means violence. It doesn’'t matter who is at'the receiving'end or who is
causing it". Individual (CADRP 405)

“The use of physical assault (physical punishment) is unacceptable«in any civilized and
just society . This is all the more so when there is a clear imbalance of power and
physical strength as there is when the use of physical punishment, or threats of physical
punishment, is deployed against children”. Individual (CADRP 423)

79. In oral evidefge, the Deputy Ministertold us:

‘I knowsthat, often, people‘use different euphemisms really to make
light of physical punishment. I've/heard expressions used such as a ‘light
simack’ or a ‘loving stnack’ or a“tap’, and really there can be different
interpretations of whatis a ‘light smack’, what is a ‘loving smack’, and
that doesn't really caver the issue of the frequency of such actions

being taken."”°

Views about qudhpeotection” for children and adults

80. Anothér themewhich emerged on both sides of the debate relates to
whether the law should treat adults and children in the same way. The focus of
the debate in‘the context of this Bill was whether it was acceptable, on the one
hand, for the defence of reasonable punishment to be used by adults investigated

58 Written evidence, CYPE Committee, CADRP 609 - The Christian Institute.
9 Oral evidence, CYPE Committee, RoP [para 287], 22 May 2019.
70 Oral evidence, CYPE Committee, RoP [para 5], 12 June 2019.
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under the criminal law for common assault or battery of a child or the civil law
tort of trespass against the person, when the same defence would not be
available to an adult accused of the same action against another adult.

81. Itisimportant to note that this Bill will not lead to adults and childreh, being
treated in exactly the same way under the law. Some physical interventiens By a
parent in relation to a child will still be permitted that, in the context of twe
adults, would not necessarily be permitted e.g. physically stopping a child from
running into a road, or restraining a child to keep them from injufing themselves
or others (see paragraphs 88-93 for more detail).

82. The emphasis on the broader need for equal protectiomfrom assault was a
strong theme among individuals who support the Bill:

Some views on “‘equal protection” from those s#pportiRy the Bill
“If it is wrong to hit adults, it is wrong to hit children.-simple”. Individual (CADRP 213)

“We wouldn't think it [smacking] acceptable ona badly behaved adult so why would
we think it acceptable on vulnerable children?”. Individual (CADRP 41)

‘It is important to me that children receive the same protection as.adults and animals!!
Why should we protect a dog from attack but not our'children under the law?”.
Individual (CADRP 218)

“[..] children should have the same protection from assault as adults do. The smallest,
most vulnerable members of our society.should not.have less protection”. Multiple
individuals (e.g. CADRP 313, 316, 338, 361, 371, 388, 398, 413, 427, 486, 578, 653)

“Just as adults have legal protection from assault, children should have the same right
to. be protected from violence and the removal of this as a defence will ensure that
right.is recognised in law. There'is no justification for why children, who are by their
nature more vulnerable to assault than adults, should have less protection under the
law’, Multiple individuals (e.g. CADRP 123, 151, 420, 438, 444, 478, 543, 580, 600)

83. The “equal protection” argument was also put forward as an argument in
favour of thie Billlby a*fange of organisations. For example Newport Mind, Welsh
Women's Aid, thelRoyal College of Psychiatrists, Swansea Bay University Health
Board, Hywel'Dda University Health Board, the Royal College of General
Practitioners, Cwm Taf Morgannwg University Health Board, the Association of
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Directors of Social Services, Welsh Local Government Association and the
Association of Directors of Education Wales.”

84. The Children’'s Commissioner for Wales stated:

“Children who are physically punished are receiving a message that one
person can make another person do something they wish'them,to do
by physically punishing them. This Bill aims to ensure thatthis message
is as unacceptable in adult-child relationships as it is th,adult-adult
relationships.””?

85. Humanists UK argued:

‘By suggesting that there are circumstances'in.which it is justifiableto
deliberately cause pain to a child oryoung person, the existing law
sends a confusing message thatfs at odds with the law relating to
interactions between adults.dndeed,it actively undermines the
messages of the law relating,toddomestic violence, which is based on
the principle that attempting to control anothemperson by hitting or
hurting them is never acceptable.””

86. In terms of equal protection, the Global Initiative TO'.ENd*All Corporal
Punishment Of Childrenitold us that, in its view, thecurrept legislation protects
children differently depending’on their family situation. Its written submission
made the point that physical punishmentis prohibited for children looked after in
foster care, but is not'prohibited for children living in"the parental home.”

87. While suppérters of the Bill told'us that children and adults should be given
equaldproteetion from physicalipunishment in law, those opposing the Bill told us
that children; by definition,.are notithe same as adults and therefore should be
treated differently under/certain,circumstances. They put forward the view that
parentsthave to do many things'for their children’s well-being that they would not
do for an adult.

7' See Written evidence, CYPE Committee, CADRP 596, CADRP 625, CADRP 639, CADRP 174,
CADRP 507, CADRP 498, CADRP 544, CADRP 551.

72 \Written evidence, CYPE Committee, CADRP 160 - Children's Commissioner for Wales.
73 \Written evidence, CYPE Committee, CADRP 502 - Humanists UK.

74 \Written evidence, CYPE Committee, CADRP 519 - Global Initiative To End All Corporal
Punishment Of Children.
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“This Bill is based, in part, on the false assumption that children are the same as adults
and must be treated in the same way. This disregards the vulnerability and
developmental needs of children as well as the responsibility of parents to protect their
children and meet their needs”. Independent Psychology Associates (CADRP 494)

“‘Other areas of the law demonstrate that children cannot be treated identically to
adults with respect to personal and bodily autonomy. The Children Act 2004, for
example, is predicated on the basis that there is such a thing as.parental.responsibility
and rights, allowing parents (and, in rare cases, other adults) routinely to make decisions
on behalf of children in every area of their lives. This is clearly not true of adults except
under very narrow, specific circumstances. But for childfen it is good, right and essential
that this obvious necessity should be recognised in law”. The Christian Institute (CADRP
609)

“‘Children are not small adults - we often have to physically interact withithem against
their will but for their good”. Individual (CADRP 401)

“To say that children should have the'same rights as adults is wrong. Children are not
adults and parents need to do things for their children which are necessary to
compensate for the child’s lack of experience, lack of awareness of dangers, and the
need for the child to learn correct behaviour. Other methods of discipline, such as
confiscating something or sending them to their room are not treated as theft or false
imprisonment. Nobody ¢laims-“inequality” on these issues and it is wrong to apply this
argument to smacking’. Individual (CADRP 571)

“[..] this is a flawed.argument because there are all sorts of things which parents do to
children as part of their care and nurture which it would be illegal to do to an adult e.g.
send them out of the room, remove theirpossessions, remove them from a situation
against their will, decide what they.eat etc. No punishment at all is appropriate
between adults because itis legitimate only in the unique authority relationship
between a parent and child”. Individual (CADRP 558)

l(h Y 1°8¢ =

88. Of those eppaosing the Bill, some told us that this Bill will stop parents
keeping their children safe. This was a particular concern in respect of young
children. Examplés given included children running into the road, a child putting
a hand into a fire, or putting their fingers near an electricity socket.

89. The Explanatory Memorandum sets out the Welsh Government's view that
‘the common law already acknowledges the necessity (and lawfulness) of certain
physical interventions carried out by parents, or other adults, in the exercise of
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parental authority in relation to children, even where (but for this
acknowledgement) the interventions would constitute assault or battery””s It goes
on to say:

“The legality of these interventions does not derive from the existence of
the defence of reasonable punishment, as they are not intended to
constitute physical punishment. This means that certain{hysical
interventions by a parent in relation to a child are permissible even
where, in the context of two adults, those interventionsiwould 'hot
necessarily be permitted. An example might be the physical
intervention necessary to keep a child safe frormyharm, such as
physically stopping a child from running iato a road (as opposed to any
physical intervention intended to punish a child for running into'a read)
or physically restraining a child to ke€pithem from injuring themselves
or others. Other examples mightie the use of reasonable faorce to dress
a child, or to brush a child’s teeth. The exercise of parental authority
may also require physical iAteryéntions which are necessary for the
purpose of using alternatives to.physical punishment, as ameans of
encouraging positive behaviour and keeping ¢hildren, safe. This would
include, for example,'carrying a child to a_timme out area.””

90. The Bill's Explanatory Notesiaim to explain how,suchla case would be
considered in practi€e:

“This kindief case is perhaps best illustrated by considering the
differences between the use of ferce genuinely necessary to brush an
unwilling child’s teeth for the purposes of maintaining good dental
hygiene and aggressive tooth brushing intended to cause a child pain
as/a punishment for failing to co-operate.””

91. | Heather Keating, Prafessor of Criminal Law, also told us that the Bill will “not
prevent parents from interveéning where needed to protect children from harming
thRemselves (e.g. from runnimg into a road)”.”

92. Children are Unbeéatable (CAU) told us it supported the Welsh Government's
approach in this regard:

75 Explanatory Memorandum, Welsh Government, para 3.32, page 14.

76 Explanatory Memorandum, Welsh Government, para 3.33, page 14.

77 Explanatory Memorandum, Welsh Government, para 27, page 65.

78 Written evidence, CYPE Committee, CADRP 642 - Heather Keating - Professor of Criminal Law.
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‘CAU Cymru agrees with Welsh Government's statement in the
Explanatory Memorandum that the removal of the defence will not
prevent parents from intervening to keep their child safe, to move them
from danger or to prevent their child from causing harm to another
person or property. Such physical interventions are not punishments
and would be covered by existing common law defences which would
be unaffected. Normal parenting physical interactions would notbe
affected by removal of the defence.””

93. Despite this position being set out in the Explanatory Memérandum, some of
the individuals who responded to our consultation in a peksonalcapacity
expressed concerns that the Bill will not allow this.

Individual concern that the Bill will stop parents kg@@Ring children safe

“Children sometimes need a tap to preventthem getting into danger”.dndividual
(CADRP 14)

‘Reasonable smacking is used as a_means of alerting children te.hazards before they
understand verbal warnings, preventing children from causing serious harm to
themselves’. Individual (CADRP 109)

“‘Real love gives real boundaries - to keep them [children] safe. | smack my two year-old
when he tries to touchithe oven,.or throws stones at his brother”. Individual (CADRP 10)

‘A slap of a child about.to stick his fingers in an electrical socket for the 10* time, by a
loving parentyis.entirely:.for the good of the ¢hild. It's the opposite of harming. The Bill
seeks to create a criminal offence of strict liability. We cannot tolerate that in a civilised
society’/Individual (CADRP 409)

22, The uSe of physig@ihpuMishment
L& effectiveness of @hysital punishment

94 |n addition to the View’that physical punishment is harmful to children, we
heard evidenge fram some of those supporting the Bill which states their view
that physical punishment is not an effective way to discipline children.

79 Written evidence, CYPE Committee, CADRP 572 - 'Sdim Curo Plant/Children are Unbeatable
Cymru.
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95. The Royal College of General Practitioners told us:

“There are concerns that parental physical punishment is linked to
childhood behaviour problems through modelling and legitimising
aggression and violence. Several psychological theories predict{physical
punishment will make children’s behaviour worse not better."e°

96. Children are Unbeatable® Newport Mind 22 Swansea Bay UHB & Rlay Wales, 2
and Children in Waless®s all suggested that physical punishment'is,not effective.
Barnardo's Cymru expressed the view that:

‘[..] research also highlights that physical punishmentis less effectivein
creating proper frameworks and boundaries supporting behaviodtal
expectations."s

97. Two themes in this regard emerged frém the evidence of those individuals
who responded in a personal capacity id suppert of the Bill:

. more effective alternatives to physigal punishment exist to discipline a
child;

. there is no resear€h evidenee to suggest hat physical punishment is
effective or beneficial.

Views of individuai€supg@rting the Bill aboufth&effe@iveness of physical punishment

“Thelre] is no@vidence that physical punishment has any positive effects whatsoever. [..]
There are much moreconstructive ways of managing conflict with children that teach
them important skills in non-violent conflict resolution. Hitting them undermines that
process’. Dr Joan Durrant - Child-Clinical Psychologist and Professor (CADRP 640)

“There is extensive research evidence that physical punishment is ineffective, and it can
cause considerable harm both in childhood and in later life”. Individual (CADRP 281)

80 Written evidence, CYPE Committee, CARDP 498 - Royal College of General Practitioners.

81 Written evidence, CYPE Committee, CADRP 572 ~'Sdim Curo Plant/Children are Unbeatable
Cymru.

82 Written evidence, CYPE Committee, CADRP 596 - Newport Mind.

8 Written evidence, CYPE Committee, CADRP 174 - Swansea Bay University Health Board.
84 Written evidence, CYPE Committee, CADRP 421 - Play Wales.

85 Written evidence, CYPE Committee, CADRP 482 - Children in Wales.

86 Written evidence, CYPE Committee, CADRP 501 - Barnardo’'s Cymru.
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“[There is] overwhelming research evidence to show that the physical punishment of
children is ineffective and has the potential to cause significant and lasting harm”.
Individual (CADRP 403)

“Physical punishment is ineffective”. Dr Elizabeth Gershoff - Professor of Human
Development and Family Sciences (CADRP 453)

Potential for children to copy adults’ behaviour

98. One issue which was cited by many in support of the Bill.is that physical
punishment can lead to children copying or mimicking adults’ behaviour if they
are physically punished. We were told that, as children often.imitate their parents
or adults, physical punishment can become a learnedibehaviour, setting a load
precedent for children’s conduct by leading them to beliéve that violence,is a Way
to solve a problem and/or control another pgfson’sibehaviour.

99. This was a clear theme among thegparentswe met on 6 June 2019 and who
supported the Bill. A summary of someofitheir views includes:

. allowing parents to smack children “normalises’ violence for the child;

. aggression froma@ parentgmay be passed on toythewehild who can then
become aggressive with other children;

. childrendee violence as a way of dealing\with a problem if someone has
done something Wwrong.

100. The counterargament to imitation of parents was put forward by an
individdalkesponding in a personal capacity who told us:

“This argument issflawed because reasonable chastisement is not
violent but lovingly explained and administered in a controlled way.
Children understand/the unique authority relationship between parent
and childand we do not find them imitating this or other forms of
loving discipline e.g. time outs/removal of privileges on other children.”s

101. However Clybiau Plant Cymru Kids Clubs told us:

87 Written evidence, CYPE Committee, CADRP 558 - Individual.
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“[..] by using physical punishment against a child, adults are modelling
that violence is a solution to a problem which could have impacts on
how children respond when they are faced with challenges.”®

102. In written evidence, the British Association of Social Workers (BASW)€ymru
told us that the current defence “could send a contradictory and confusing
message to children”. It went on to say that, if they see smacking, “‘ehildrenimay
model this behaviour and could find themselves being punished for deing so” &

103. In oral evidence, Allison Hulmes, National Director for Wales fOnBASW Cymru,
confirmed that she believed imitation to be a risk of phySical punishment of
children as a consequence of:

“[..] many years of experience of having directlywitnessed the
behaviour, and also supervising and supporting social workers whao.are,
again, directly describing the modelling behaviours of children—so,
modelling negative behaviodrs displayed by their parents.’°

104. Dr Dave Williams, Divisional RirectorpFamily Therapy Services, Aneurin Bevan
University Health Board, told us/of his experience:

“You see young'childrenwho, when they get angry; say, I'm going to
smack you’ and you can see that they arere-enacting the behaviour of
their parentsiwhensthey're dealing.with theirsiblings and their friends.
They only get to.specialist services because they're doing some other
stuff as well, but they've added, the tool of physical chastisement as one
of their-behaviours, and that's not a healthy thing for children to be
developing.”

Vi@\ws Ofsongl€ individuals sympertingathe Bill on children copying adults

‘[Smacking] risks teaching children that physical assault is an acceptable response to
disagreeing with a person’s words or actions, setting an entirely unpleasant precedent
for their conduct/as adults”. Individual (CADRP 38)

‘Children learn by example and it is not OK to teach them that certain behaviour
makes physical punishment acceptable”. Individual (CADRP 156)

88 Written evidence, CYPE Committee, CADRP 646 - Clybiau Plant Cymru Kids Clubs.

89 Written evidence, CYPE Committee, CADRP 283 - British Association of Social Workers Cymru.
9 QOral evidence, CYPE Committee, RoP [para 216], 16 May 2019.

9 Oral evidence, CYPE Committee, RoP [para 33], 22 May 2019.
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“We teach children not to hurt others and that it is wrong to use violence in any form.
How can a child be expected to learn that if they are smacked?”. Individual (CADRP 212)

“Children learn from the adults around them and | feel that resolving a situation by
hitting a child only serves to teach them that they should deal with difficult situations
the same way. Children then hit children”. Individual (CADRP 338)

‘It [hitting a child] teaches the child that violence is the way to getting what you want
[.] A child can grow up believing that hitting/assault is the best way.to contrel others”.
Individual (CADRP 527)

105. The Deputy Minister told us the current law sends:

“[..] a confused message to children. It says, “It's okay for me to hit'you,
but don't you hit anybody else’."?

Does physical punishment harmchiidren?

106. There are strong opinions on bothisides of the debate about whether
physical punishment is harmful te*children rhis was reflegted in‘the volume of
responses to our consultation that commented on this aspect of our scrutiny.

107. In addition to persomal opinion and experienges, thete is a significant amount
of academic work on thisissue. Again we received ahighyolume of information
about the academi€ evidenééand were alsemprovided with copies of many
research reports and artieles. We are very grateful toaall those who have
contributed toyour knowledge base, ip€lading aavide range of UK-based and
international academics who have studied this issue over many years.

108. Qur report'does not seekto,set out all the academic evidence with which we
haVe been provided. That issalreadyin the public domain. What this report seeks
to do'is give an overview of what we have heard and our view on it.

109. The other issuesraised with us was concerns about potential harm from other
methods of non{physical discipline. That is dealt with elsewhere in paragraphs
155-162 of thissreport.

110. The Bill's Explanatory Memorandum says that “key research and evidence
which has beenconsidered by the Welsh Government™? shows, in summary:

92 Oral evidence, CYPE Committee, RoP [para 6], 12 June 2019.

% Explanatory Memorandum, Welsh Government, page 33.
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. the majority of researchers in the field make the judgement that all
physical punishment under all conditions is potentially harmful to
children;

. although there is no definitive evidence that “reasonable” physical
punishment causes negative outcomes for children, there is évidenece
that it is associated with negative outcomes;

. there is no reliable evidence demonstrating that “reasohable” physical
punishment has long-term developmental benefitsporis more effective
at changing short-term behaviour, relative to other, hion-physical
means.*

111. The information in the Explanatory Memorandum issargely based on.the
Parental Physical Punishment Child Outcomeés andhAttitudes 2018 report
published by the Public Policy Institute for Wales (now Wales Centre foriPublic
Policy).*s It was commissioned by the Welsh Government to review the evidence
on children’s attitudes towards physicahpunishment, and the links between
parental physical punishment ap@ child outcomes. The eyidencewe have
received on this report’s findings is set Qut later in this section.

Views of respondents who told us physical punishment harms children

112. There was a substantialwélume of evidence from those who support the Bill
and who told us that physical punishment hanms children. There was also a
substantial valume oflacademic eviden@e,providéd in support of this view.

113. Physical pufishment being viewed as harmful was a clear theme among the
pareqts wemmet on 6 June 2019and who support the Bill. For example, we were
told:

. “‘My step-dad hitme and | felt frightened”;
. ‘Being physically punished definitely affects you throughout life”;

. ‘| wishysomeone had reported my step-dad”.%e

% Explanatory Memorandum, Welsh Government, page 33.

9 Public Policy Institute Wales, Parental Physical Punishment Child Outcomes and Attitudes (2018),
July 2018 [accessed 7 July 2019].

% Different person to the first quote about a step-parent.
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114. Almost without exception, those supporting the Bill told us that physical
punishment harms children. Public Health Wales,®” the Children’s Commissioner
for Wales,®®» Cwm Taf Morgannwg University Health Board,®® Aneurin Bevan
University Health Board,°° and Newport Mind all referred to a potential link
between physical punishment and Adverse Childhood Experiences (ACEs)192

115. The Royal College of General Practitioners referred to the volume of
academic studies and explained some of the challenges it presented."However, it
went on to say:

“The balance of evidence seems sufficiently cléar and compelling to
inform us that parental use of physical punishment of'children plays'no
useful role in their upbringing and poses only risks to their
development."

116. We heard from the Royal College of Psyehiatrists that, in its view:

“All studies around mental‘health in childhood have found that
physical punishment (suechyas pushing, grabbingashoving, spanking,
slapping, hitting) is significantly associated with behaviour disorders,
anxiety disorders depression and hopelessness, with/later studies
finding associations with suicide attempts, low self-esteem, hostility
and emotional instability. There is also sighificant evidence that physical
childhood punishment is associatéd with increases in aggressive
behaviours,dncluding delinquent, anti-social and even criminal
behaviour."%

17. NSPEC Cymru/Wales referred to its report, Equally Protected, published in
2015@ and'taold us:

I \Written evidence, €YPE Committee, CADRP 614 - Public Health Wales.

28 Written evidence, CYPE Committee, CADRP 160 - Children’s Commissioner for Wales.

29 Written evidence) CYPE:Committee, CADRP 544 - Cwm Taf Morgannwg University Health Board.
100 Written evidence, CYPE Committee, CADRP 611 - Aneurin Bevan University Health Board.

10V Written evidehceCYPE Committee, CADRP 596 - Newport Mind.

102 *ACEs" are traumatic experiences that occur before the age of 18 and are remembered
throughout adulthood.

103 Written evidence, CYPE Committee, CADRP 498 - Royal College of General Practitioners.
104 Written evidence, CYPE Committee, CADRP 639 - Royal College of Psychiatrists Wales.
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‘Although opponents to this Bill claim the evidence is contested, in our
view it is clear: there is overwhelming evidence that physical
punishment causes children harm. [..] In the foreword Professor Sir
Michael Marmot concluded The international evidence could not be
any clearer- physical punishment has the potential to damage children

’n

and carries the risk of escalation into physical abuse’ "¢

118. Dr Anja Heilmann, a Public Health Academic and one of the authers of the
Equally Protected report, told us:

‘In sum, the evidence for detrimental effects ofphysical punishment is
vast and importantly, it is consistent. Physical punishment is not
effective in achieving parenting goals. It tends to make difficult
behaviour worse and carries a serioussrisk of escalation into injurious
abuse.%”

119. Dr Elizabeth Gershoff, Professor offHumanBevelopment and Family
Sciences, University of Texas, referred toyawo meta-analyses of the bodyof
research which she has conducted. DaGershoff highlightedto uskeypoints from
this research, including:

. ‘physical punisimentiis a form of violence against children.
Euphemisms such as ‘smacking” makeiit easierfor citizens to accept the
practiceout do not minimize thedact that physical punishment causes
physical and€metional harm to'children”;

. ‘physical punishment is ineffective’;

= “physical punishmentiis linked almost entirely with negative outcomes
for.€hildren, including inereased aggressive behaviors, increased mental
Realth problems, andlower cognitive ability”;

" ‘harm from physicalfpunishment extends into adulthood and is
recognized asian®Adverse Childhood Experience” 08

120. In hergnritten response to our consultation, Dr Joan Durrant, Child-Clinical
Psychologist and Professor in the Department of Community Health Sciences,
College of Medicine, University of Manitoba, told us:

196 Written evidence, CYPE Committee, CADRP 641 - NSPCC Cymru/Wales.
197 Written evidence, CYPE Committee, CADRP 612 - Dr Anja Heilmann - Public Health Academic.

198 Written evidence, CYPE Committee, CADRP 453 - Dr Elizabeth Gershoff - Professor of Human
Development and Family Sciences.
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‘Physical punishment has been demonstrated to have solely negative
outcomes for children in virtually every study that has examined its
effects, regardless of where the study is conducted, the age of the
children, or the outcomes measured. It consistently and robustly
predicts higher levels of aggression in children, weaker parent-child
relationships, more mental health problems, and a substantially high
risk of physical injury. [..] The[re] is no evidence that physical
punishment has any positive effects whatsoever."o°

121. Given the volume of academic evidence, and the differencésmof viewpoints in
terms of whether physical punishment is harmful to childten, we were keen to
further explore this issue in our oral evidence sessions,

122. Dr Katherine Shelton, Senior Lecturer in Psyehology at Cardiff UnivefSity and
representing the Equal Protection Networkymru, was asked to comment on the
difference of views about the academic gvidence. She told us:

‘| can be unequivocal in sayingthe evidence supports.and thé evidence
is clear that physical panishment’harms childrefhand it has lasting
impacts into adolescence and adulthood. Andyeu can leok across
research designsfrom correlation, from looking at.families followed
across time and fromexperimental designs, and the weight of evidence
is completesconvergence on that. [..] Ifyouleek to the peer-reviewed
literatufe in the best scientific odtlets in‘the world, the evidence is
consistentiand clear: it harms children to be physically punished in the
homerie

123. Sally Jenkins, then Chair of the All'Wales Heads of Children’s Services and
representing the Association ‘of Directors of Social Services, told us:

"What we know is that children themselves, [..] really find physical
punishment demeaning and harmful, and for children it is an
emotighallyydamaging experience. Now, there may be disagreement
about'that, there will be different views on that, but that's the voice of
the childimrthis debate. The voice of the child is very clear that physical
punishment is for them harmful."™

199 Written evidence, CYPE Committee, CADRP 640 - Dr Joan Durrant - Child-Clinical Psychologist
and Professor.

"% Oral evidence, CYPE Committee, RoP [para 400], 2 May 2019.

M Oral evidence, CYPE Committee, RoP [para 8], 8 May 2019.
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124. \We consider the evidence we received in relation to children’s views about
‘reasonable punishment” and the Bill in section 2.6 of this report.

125. Huw David, Welsh Local Government Association Spokesperson for Health
and Social Care and Leader of Bridgend County Borough Council, gave usithe
local authority perspective:

“The state’'s paramount role is to protect children fromdrarm. That'is our
legal responsibility, it's our moral responsibility, and wewill discharge
that. And there is obviously a view—it's a view thatissenshrined in the
UN Convention on the Rights of the Child—that,physical punishment,
physical harm to a child is harm to a child, and we should be
preventing that and act to prevent that."=

126. When questioned about whether the researchievidence pointed to a
potential for harm rather than an evidencedilink, Andy James, representing the
Equal Protection Network Cymru, said:

“It's the potential. Thereawill beisome cases, probably, where it wouldn't
happen, but in Many cases it does."™

127. The Children’'s Commissionerfér Wales madef@ numberof points about the
efficacy of the academiclevidence:

. ‘to haveffundamentally unchallefigeable‘causal evidence, one needs to
carry out experimental studies, of coursepNone of us are going to be
proposing, carrying out expérimental studies where we smack some
children and not smack others. That was done in the past, but we
certainly wouldn't bgldoing it how";

. “Jihe evidence ig'unusuallyistrong in terms of associations, and different
methodologies have been used to show this. We've had prospective
studies, so.not justiretrospective studies where people will look back and
say whéther theyawere smacked or not in the past, but prospective
studies’;

. “There'sia whole unusual richness of evidence to show that smacking is
less'effective than other techniques and has strong associations with
harmful outcomes for children”;

"2 Oral evidence, CYPE Committee, RoP [para 33], 8 May 2019.
"5 Oral evidence, CYPE Committee, RoP [para 422], 2 May 2019.
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. ‘“There's this huge richness of evidence and we just cannot ignore that. |
cannot ignore that. I've got 20 years’ experience as a social sciences
academic and as a professor, and it's unusual in family life to have this
level of evidence. Because it's been such a disputed area, people have
researched it more and more" ™

Wales Centre for Public Policy (Public Policy Institute for Wales) report

128. The Explanatory Memorandum sets out that the Welsh Government
commissioned the Wales Centre for Public Policy (then namiéasPublic Policy
Institute for Wales (PPIW)) to undertake a review of the evidenee about children’s
attitudes towards physical punishment and the link oetween parental physical
punishment and child outcomes.

129. The Welsh Government commissioneddesearch, Parental Physical
Punishment Child Outcomes and Attitudes, leoked/at the researchsevidence
about the link between physical punisfiment and'negative outcémes, and
whether there is evidence that the outcéemes are caused by (rather thanjust
associated with) physical punishinent®

130. The report also refers tardifferentacademic evidenee and_says:

‘there are areas of agreement, and experts do not generally contest
that the evidencersshows that:

. Childfen’s views towards parentalgohysical punishment are
geénerally negative;

. There is strongeevidencetthat severe physical punishment and
child abuse are harmful to child development;

. There is no replicated evidence to show that parental usage of
physical punishiment improves long-term developmental health;

. Physical punishment is no more effective at changing short term
behaviour than other forms of non-physical discipline, for defiant
children."me

"4 Oral evidence, CYPE Committee, RoP [paras 591-594], 2 May 2019.

S Public Policy Institute Wales, Parental Physical Punishment Child Outcomes and Attitudes
(2018), July 2018.

6 Public Policy Institute Wales, Parental Physical Punishment Child Outcomes and Attitudes
(2018), July 2018.
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131. The Explanatory Memorandum sets out that this review, published in July
2018:

‘[..] indicates that, overall, the balance of evidence supports the
following conclusions:

. Severe physical punishment and child abuse are harmfulto child
development;

. Although there is no definitive evidence that ‘reasonable’ physical
punishment causes negative outcomes fer children, there is
evidence that it is associated with negative'eutcomes;

. There is no reliable evidence demonstrating‘that ‘reasonable’
physical punishment has long=term developmental benefitsyor is
more effective at changing‘short-term behaviour, relative to other,
non-physical means;

. Physical punishment for.defiant children is no more effective at
changing shortterm behaviour than othér forms of non-physical
discipling;

. The majarity of researchers in the field make the judgement that
all physicahpunishment under all conditions is potentially harmful
ta'children.””

132. The Explanatory Memorandum states:

‘[.] iInterms of the links between physical punishment and child
outcomes, the [PPIW]ireport explains there are several hundred studies
and that these. dé'mnot alllcome to the same conclusions. The review
authors’ view is:

[..] theeVidence does not definitively show that ‘reasonable” parental
physical punishment causes negative outcomes. But there is evidence
of'@n,assecidtion with negative outcomes, and no evidence of
benefits, either in terms of long-term developmental benefits, or in
terms©f its efficacy in influencing short-term changes to behaviour
relative to other, non-physical means’®

"7 Explanatory Memorandum, Welsh Government, para 3.47, page 17.

"8 Explanatory Memorandum, Welsh Government, para 3.48, pages 17-18.
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133. Many of the written submissions opposing the Bill referred to the sentence in
the PPIW report which said “in our view the evidence does not definitively show
that ‘reasonable’ parental physical punishment causes negative outcomes”. We
therefore sought to explore this further in oral evidence.

134. Representatives of the Equal Protection Network Cymru told us they found
the report’s findings “very confusing” and that they “found it very frustratingyl...] as it
didn’t tie in with what we knew"

135. The Children’s Commissioner for Wales told us that theésRRNLreport was
cautious, but not “incorrect”

“The Government, of course, have relied on‘the evidence from the'PPIW.
| think the conclusions of that research, whenthey looked at all.of the
studies, were cautious, | would sayfcompared to the strength of the
evidence that is there. The Government, of course, have reliedhon those
conclusions as they commissioned them. But, my view is that it is
strong. The overwhelming majority,about 99 per cent of studies, find
this association of negative outcemes.”2°

136. Dr Rowena Christmas, representing the Royal Cellege of Géneral
Practitioners, referred to academic evidence and told us “there seems to be a
compelling, broad range'ef possible negative outcomes”? Asked about the PPIW
report, she said:

‘I felt it was quite reserved. laread that first'and then | read the actual
studies, and | felt, if I'd been writihg the paper, | might have been a little
bit stronger saying that, actuallythe evidence from the studies is quite
strong that there afe‘adverse outcomes from parental physical
punishment, wheéreas this is a bit more sitting on the fence, isn't it?"2

137.. Children are Unbeatabkle Cymru shared these concerns:

“The evidence iselear. Using physical punishment is ineffective and can
cause considerable harm. We disagree with the cautious conclusions of

"% Oral evidence, CYPE Committee, RoP [para 426], 2 May 2019.

120 Oral evidence, CYPE Committee, RoP [para 598], 2 May 2019.
21 Oral evidence, CYPE Committee, RoP [para 309], 22 May 2019.
122 Oral evidence, CYPE Committee, RoP [para 328], 22 May 2019.
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the review commissioned by the Welsh Government from the Public
Policy Institute Wales."

138. Dr Joan Durrant, Child-Clinical Psychologist and Professor in the Department
of Community Health Sciences, College of Medicine, University of Manitola, told
us:

‘I note that the [PPIW] report places much emphasis on the question of
causality, stating that “there has been significant debate about whether
there is a causal link between physical punishmentand negative child
outcomes’, and that there are “two schools ofthought: the anti-physical
punishment and the conditional physical punishment positions”.
Having systematically reviewed the evidence,published over thedecade
from 2005-2015, | disagree with this framing of the existing body,of
literature. Those who hold what the report describes as the fconditional
physical punishment position’zare assmall group of US résearchers
around Prof. Robert Larzelefe, and theirs can only be considered a
minority view. The argumentsbrought forward by Larzelereand his
colleagues have beenrepeatedly refuted.”

139. Dr Durrant goes on tossay:

“The vast majority of the available evidence,.from longitudinal, well
controlled studies consistently shows detrimental impacts of physical
punishment ofA'child behaviour and well-being. Further, | am very
coheerned that the PPIW report.appears to downplay the consistently
founddinks between physical punishment and an increased risk of
injurious abuse.”?>

140, When the Deputy MimiSter was,asked about suggestions (including the Equal
Protection Network Cymru’s) that the PPIW report did not reflect the strength of
the,evidence, she responded:

“We were very keen to get as balanced research as we possibly could,
andhwe didn't want to just put forward views that we thought agreed
with our point of view. So, we were trying to give a balanced point of

23 \Written evidence, CYPE Committee, CADRP 572 -'Sdim Curo Plant / Children are Unbeatable
Cymru.

24 Written evidence, CYPE Committee, CADRP 640 - Dr Joan Durrant - Child-Clinical Psychologist
and Professor.

25 Written evidence, CYPE Committee, CADRP 640 - Dr Joan Durrant - Child-Clinical Psychologist
and Professor.
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view, but we did commission the Wales Centre for Public Policy to do
an independent literature review and we're honestly reporting to you
what they said. But they did make it clear, again, which | think I've said
in previous evidence sessions, that all physical punishment, under all
conditions, is potentially harmful to children. And certainly, thereiis no
peer-reviewed research that says that physically punishingsa child is
going to improve things, has favourable outcomes. So, ldunderstand
what Equal Protection Network Cymru are saying, because there is a lot
of very strong evidence, but we're giving you the evidence that we had
from the research that we commissioned.”26

Views of respondents who do not think physicalgunishment is harmful

141. Be Reasonable Wales told us research hasgnet proved smacking isdaarmful '@

142. We also heard from an academic who opposes the Bill, Professer Robert
Larzelere, who provided us with details’of severalfesearch studies he has
undertaken over time. He told us:

“This bill implies that'the 90% of parents wholusedSmacking in
previous generations were invariably harmifg, their children when they
decided that smackihg was the bestidisciplinary choice at that
moment. A better altérnative is to identify:thesmost appropriate
smacking, which is to use it nonsabusively (open-handed to the
buttockswhen Aot out-of-control due to anger) to back-up milder
disciplinarytactics, such ag'timeout in children near the age range of 2
to 6.128

143. Anotherindividual respanding to our consultation in a personal capacity
guestionedthe basis of the"aeademic evidence which sets out that physical
puhishment can lead to hegative outcomes for children:

“[..] thedruth is that all methods of discipline are potentially
harmful/linked to negative outcomes if used disproportionately or
harshly. When studied rigorously the evidence clearly discriminates
between the outcomes of differing degrees and contexts of physical
discipline.»®

26 Oral evidence, CYPE Committee, RoP [para 18], 12 June 2019.

27 \Written evidence, CYPE Committee, CADRP 92 - Be Reasonable Wales.

128 Written evidence, CYPE Committee, CADRP 559 - Robert E Larzelere - Professor.
2% \Written evidence, CYPE Committee, CADRP 558 - Individual.
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144, Parent campaigner, Sally Gobbett, told us:

‘I think, also, we forget that a child who is not lovingly disciplined and
who grows up to have anti-social behaviours et cetera will be far more
severely punished by society and nature as they go into adulthéed than
the light, infrequent discipline that might be received in childhood
from a loving parent.”°

145. Many individuals who oppose the Bill and who responded to,our
consultation in a personal capacity told us that physical pufiishiment,is not
harmful.

i ar ul

“A recent poll showed that over 80 percent of adults were smacked as a child and did
not think they were abused”. Individual (CADRP.140)

‘A slapped bum did me no harm”. Individual (CADRP 145)

“‘My husband and | gave all four of our children'a smack when'we thought they needed
it and they have grown up into well adjusted adults and we remain a close family”.
Individual (CADRP 147)

“‘From my personal experience as one who was physically disciplined by loving parents |
am so grateful that they restrained me quickly and purposefully”. Individual (CADRP
164)

“The majority of'adults today were smacked when they were children with no adverse
effects”. Individual (CADRP 392)

“[..] most.adults were smackedd@s children but do NOT view their parents as child
abusers’.Individual (CADRP-429)

“The Government's own publication document recognises that there is no evidence
that light, infrequentphysical discipline, in the context of a loving parenting dynamic
has any negative outcomes whatsoever’. Individual (CADRP 181)

“There is noevidencethat mild physical punishment harms children”. Individual
(CADRP 525)

“Most parenting practices are harmless if used moderately and lovingly, but harmful if
used excessively or harshly e.g. time-outs, verbal, reward systems, praise, screen-time
etc. We require a scientific evidence base to demonstrate precisely where those lines
exist to guide parents and punish abusers, rather than creating indiscriminate blanket

%0 Oral evidence, CYPE Committee, RoP [para 211], 2 May 2019.
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bans of particular ‘potentially’ harmful practices. To be consistent, just and equitable to
all families, then ALL ‘potentially’ harmful methods of discipline must be criminalised as
well. This would become untenable”. Individual (CADRP 558)

“An occasional & light infrequent smack in the context of a loving parent-child
relationship is not harmful in any way to the child”. Individual (CADRP 617)

146. When asked about the evidence that physical punishment isthammful, the
Deputy Minister told us:

“There's certainly no evidence showing that a lightsmack does any
good for children. That's certainly absolutely truesTheenly way you
could get a proper evidential survey is if you did a trial, and you had a
trial where you had some children who were 'smacked and some
children who weren't, and comparé them. And, of course, you would
never do that, because that wouldireally be quite unethical, te say, We'll
set up a trial and we'll have a'group of children wha we'll allow to be
smacked and a group of childréen who wouldn't” So, it is verydifficult to
get any actual evidence, but | think that the research that we've looked
at and the research that we've commissioned=thée overall view is that
there is the potential, certainly, for harm frém,any. form of physical
punishment.”3!

147. The Deputy Minister went on to say:

“[..Jthere are no benefits asseciated with physical punishment [..] and
there is association with negative.outcomes, but that's different than
saying that negative outcomes are a result of it. So, | think that's the
research point being made. But the Wales Centre for Public Policy
review of the evidence did actually conclude that ‘The majority of
researchers in'the field make the judgement that the balance of
evidence is sufficient/to support the claim that all physical punishment
under all conditions is potentially harmful to child development.’.32

A potentigimgatihuay to more serious abuse?

148. Some of the/concerns raised by those in support of the Bill related to their
view that some physical punishment could be a potential pathway that escalates

8! Oral evidence, CYPE Committee, RoP [para 10], 2 May 2019.
%2 Oral evidence, CYPE Committee, RoP [paras 27-28], 2 May 2019.
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into more serious forms of abuse. This was a theme which emerged in the written
evidence from individuals.

Some views of supporters of the Bill about the potential for physical punishment to
escalate into more serious forms of abuse.

“Serious physical abuse of a child invariably has physical punishment as a factor. Not
everyone knows when to stop and physical punishment often happens at a.time of
heightened emotion”. Individual (CADRP 281)

“[..] most incidents of serious assault on children begin with an acceptance of corporal
punishnment”’. Joan van Niekerk, Consultant (CADRP 346)

“Physical punishment does not work and because it does not work there is a danger.of
it escalating into physical abuse”. Individuals (CADRP.313, 361, 427, 622)

‘It should be recognised that in some cases, partticularly where stressed parents are
struggling in difficult circumstances, there'is a risk that low-level smacking can escalate
into more severe and life-threatening levels of physical abuse”. Jonathan Evans,
Professor of Youth Justice Policy and-Practice, University of South Wales (CADRP 520)

149. The Royal College of Psychiatrists{RCP) told us there are “currently over 100
psychiatrists and traineesfworking in Child and Adg@lescent Mental Health Services
(CAMHS) across Wales. All.too often they find themselves working with children

who are subjectedd£o physical’ punishment.emabuse and are subsequently using
mental health services@srasresult” =

150. The RCPwentwen to say:

“Physical punishment has the propensity to escalate over time and the
effectiveness in controlling the child’s behaviour decreases as he/she
Pecomes impeérviousito the abuse, which often encourages parents to
then increase the intensity of the punishment, often causing difficulties
in the child./ parent relationship.”=

151. In oral evidence, Allison Hulmes, representing BASW Cymru, emphasised:

‘| thinkiit's highly significant that we do have cases of child death where
parents have said that they were chastising a ‘naughty child’, and that'’s
escalated into significant harm and the death of a child. There are a
number of cases to support that as being a factor in the continuum

33 Written evidence, CYPE Committee, CADRP 639 - Royal College of Psychiatrists.
4 Written evidence, CYPE Committee, CADRP 639 - Royal College of Psychiatrists.

55



Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill: Stage 1 report

that's led up to significant injury and the death of a child. And | also
think that there is a significant body of evidence to support that
physical chastisement leads to an escalation in physical punishment.”s

152. Welsh Women's Aid told us that “all physical chastisement carries thérisk of
escalating into serious assault”. It went on to say “this is largely due to_the factithat
this form of discipline is ineffective and therefore can lead to increased severity” =

153. NSPCC Cymru/Wales's written evidence echoed this view:

‘As less and less parents use physical punishmentthere will be fewer
negative outcomes for children and it will stop cases of physical
punishment escalating into physical abuseult is important to remeémber
that physical abuse is not a small problem in'Wales. It is an adverse
childhood experience (ACE) and the Public Health Wales research into
ACEs found that 17% of adults grew up with physical abuse initheir
childhoods.”®”

154. Jane Randall, Chair of the National ndependent Safeguarding Board, told us:

‘“That it is a continuum is clear. It isn't always the case, clearly, but |
think, once youtallow a physical responsg to frustrations or challenge,
what you know is, when you're managing\behaviours, often, you have to
increasegif you likepthe stimulus, to getithe desired response. So, when
one smack doesn't work, do yod then go to two or three or four to get
the.response that you're looking for? So, | think there is clear evidence
that it camglead to an escalation.

Potefitiglsha®m from sogAg non-physical methods of discipline

155. ‘€Concerns were raised withhus about the potential harm that might arise from
other forms of non-physical discipline, such as time out or isolation. We heard
from some respondents to our consultation that parents might turn to “more
harmful” methods of discipline as an unintended consequence of the Bill.

5 Oral evidence, CYPE Committee, RoP [para 194], 16 May 2019.
136 Written evidence, CYPE Committee, CADRP 625 - Welsh Women's Aid.
37 Written evidence, CYPE Committee, CADRP 641 - NSPCC Cymru/Wales.
8 Oral evidence, CYPE Committee, RoP [para 194], 22 May 2019.
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156. Parent campaigner, Sally Gobbett, told us:

‘I also have evidence here that other methods of discipline, whether
they're positive or negative, if you can make that distinction, are also
linked to harmful outcomes if they're used disproportionately onin the
wrong way. So, for example, there is evidence that the processing of
emotional pain in the brain is actually in the same area as physical pain,
so when a child is isolated in their bedroom or excluded byan angry

parent, they are experiencing, actually, the same sort ofypain as physical
pain.=°

157. Independent Psychology Associates told us that physical puhishment is less
harmful than some other non-physical such as “‘mind‘games”

158. These concerns were echoed by some of the apponents of the Bill who
responded to our consultation. They told usthat alternatives to physical

punishment, including psychological of emotiohal discipline, €an be far more
harmful in the long run.

Some views from those opposingithe Bill @bout the potentidiafm fiora some non-
physical methods of discipljge

“Young children can be more traumatised by alternatives [to physical punishment]
such as the naughtysstep because they cannot remember why they are in trouble, only
that they have beéen ostracised”. Individual (CADRP 48)

“All forms of discipline, be they verbal correction aradmonition, the naughty step,
isolation in a bedroom, removal of privileges etc etc can be horribly abusive if done in
the wrong way". Individual (CADRP 176)

“Whilst | accept there are circumstances in which it could be harmful to use physical
punishment, there are also all sorts of non physical punishments that are equally
damaging”. Individual (CADRP 533)

“Regular shouting at childref has been shown to be damaging [..] Is shouting to be
made illegal?”. Individual (CADRP 451)

“‘Children will endure alternative psychologically damaging and longer lasting
punishments because the State will have removed the scope for a gentle, harmless
warning”. Individual (CADRP 484)

39 Oral evidence, CYPE Committee, RoP [para 201], 2 May 2019.
%0 Written evidence, CYPE Committee, CADRP 494 - Independent Psychology Associates.
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“Limiting the disciplinary options available to parents will force parents to other
methods to excess or use methods that are harmful to children in other ways eg
shouting/ isolation/ removal of privileges/ grounding/ emotional blackmail/ insincere
praise/ shaming/ bribery with rewards/ empty threats/ coercion, etc Many of these
methods are much more drawn-out than a smack, create resentment and mistrust and
disrupt the parent-child relationship much more”. Individual (CADRP 558)

159. In contrast, representatives of the Equal Protection Network&ymru toldhus
‘there is nothing more harmful than physically hurting a child™and suggested
that the positive parenting campaign is there to help parents,to learn about
positive ways of disciplining children.2

160. When questioned on her view, the Children’s Commissioner for Wales told Us:

‘| just don't feel, for me, that's a verygpositive argument, to say that, ‘If
I'm not allowed to do this negative thing, I'll do another negative
thing'[..] So, | don't really like the use of that argument; but | fully
accept that there are otherforms of parenting that also can cause harm
to children, but they're_net.currently supported in the'legislation.”

161. When asked whether non-physical punishment such=as isolation can be
damaging to a child, Jan Pickles, Member of the National Independent
Safeguarding Board, said:

“[..] sending a child to a room and isolating them for several hours
would beawery, very harmful thing to do:What we aim to do, and |
thinkithe removal of this defence could actually open up this
conversation about, ‘Whatiare the good ways in order—?" Whether it be
a-naughty step, or ‘You can't play with your favourite toy for half an
hour—what'’s proportionate and what's responsible, to give people
some tools to mmanage the everyday ups and downs and conflict that
occur when you're parenting.”4

162. Dr Rowena Christmmasgrepresenting the Royal College of General
Practitioners, was asked about concerns raised with us that other types of non-
physical pdnishment, such as isolation, can be equally damaging to children. She
told us:

1 Oral evidence, CYPE Committee, RoP [para 556], 2 May 2019.
%2 Oral evidence, CYPE Committee, RoP [para 561], 2 May 2019.
%3 Oral evidence, CYPE Committee, RoP [para 632], 2 May 2019.
% Oral evidence, CYPE Committee, RoP [para 192], 22 May 2019.
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‘I quite agree that we need to make sure that all punishments are
reasonable and proportionate. For example, verbal chastisement can be
damaging as well. If you really aggressively shout at a child, | don't
condone that either. | think sending a child to their room for an hour or
so—that sounds excessive, certainly for a young child. | think you'sit on
the naughty step, for instance, for a minute of your age. Sopa three-year-
old child will be put on the naughty step for three minutes, with'a,clear
explanation that they are going to be put on the naughty step, why
they are and what the outcomes are. So, no, | don'’t thinkiwe can bring
this Bill in and then allow all sorts of other non-physical punishments to
be approved of. We need to carry on carefully parenting, advising
parents how to parent appropriately.”®

A public health issue?

163. We heard polarised opinions on thefissueof “state intervention™, Onthene
hand, a number of respondents who suppeorted the Bill told usithat physical
punishment is a public health issug;andas such it is an appropriate intervention
by the Welsh Government. These views are'dealt with in this section of the report.
On the other hand, opponents of the Bill firmly believed its/provisions will result in
the state intervening inapproptately and excessively in familylife. The evidence
we heard on the role of the state in family life is set'out in/the next section.

164. Children arelUnbeatable Cymru told ds:

‘.1 law.has arole in setting standards of what is acceptable and has
already been used to address key public health issues, such as to ban
smoking in public places andiin cars with children present.”6

165.,This\was a view shared bythe Global Initiative To End All Corporal
Punishiment Of Children'who told us that “it's a public health issue” and
‘gévernments must lead intkegllating harmful behaviours”

166. When asked his view, Dr Dave Williams, Divisional Director, Family Therapy
Services, Anéurin Bevan University Health Board, told us:

%S Oral evidence, CYPE Committee, RoP [para 343], 22 May 2019.
16 Written evidence, CYPE Committee, CADRP 572 - 'Sdim Curo Plant/Children are Unbeatable
Cymru.

%7 Written evidence, CYPE Committee, CADRP 519 - Global Initiative To End All Corporal
Punishment Of Children.
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“It's a public health issue, because it's about culturally how we raise our
children to be healthy, well-regarded, psychologically and physically
well. It's not an intervention issue, it's a health issue.”“®

167. Some of those individuals who responded to our consultation in a pérsonal
capacity also made the point that, in their view, physical punishment_.isa, public
health issue rather than a private matter. They compared the Bill with other
public health initiatives for example prohibiting smoking in certain puklic places
or requiring the use of seatbelts in cars. Some people told us thatithe Welsh
Government needs to lead the way on public health issues, ‘evefrifithat is
unpopular at the time.

Ghisha healtl

“Public education alone is not enough to ensure children are protectedy;much like
smoking with children in cars, legal measures were neéeded to ensure children’s health
is protected”. Elizabeth Davies, Service Manager (CADRP 232)

“The law sets standards and governments often introduce new laws to address key
public health issues, as with smoking in public spaces and using seat belts in cars.
Physical punishment has the potential to cause long term harm and has no benefits, so
it's a public health issue on which Welsh Government needs to act”. Individual (CADRP
281)

“Physical punishment of children has no benefits and has the potential to cause serious
harm, thereforeiit.is a public health issue. Welsh Government has already legislated to
address other'public health issues such as smaoking in public places, so it's logical for
them to legislate to end the physical punishment of children as well”. Individual
(CADRP 347)

‘By legislating the Welsh Government will be sending an unambiguous message about
the need to raise our children in positive and non-violent ways. The well being of our
country’s children issarclear public health matter which the Welsh Government has an
obvious and valid role intaking the lead on”. Individual (CADRP 403)

“Passing a statute that'removes the defence for physical punishment sends an
unambiguous public health message that any form of violence is damaging to health
and well-being’.donathan Evans, Professor of Youth Justice Policy and Practice,
University of South Wales (CADRP 520)

%8 Oral evidence, CYPE Committee, RoP [para 48], 22 May 2019.
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2. 3. The role of the state in family life

168. One theme which has featured prominently in the debate about this Bill is
the role of the state. While those supporting the Bill argue that the state must
prioritise its role to safeguard children in the widest sense, those opposingthe Bill
suggest it is illustrative of a “nanny state” approach, and that it is a
disproportionate intervention that has the potential to damage the trust between
public bodies and families.

169. The majority of submissions from individuals respondifig®temouf consultation

in a personal capacity did not support the Bill. They believed that it is parents who
are best placed to decide on the appropriate punishment ordisCipline for a child,
not the government. As a consequence, they believedthe Bill demonstratés state

interference in family life and infringes parentalmights and, in some casés, religious
beliefs.

Some views from those opposing the Biflabq#it the¥ole of the stat&in fardily life

‘Each child is different and their parents know how best to inculcate the right values in
them. Legislating how parents should raise their children is a very dangerous thing to
do”. Individual (CADRP 382)

‘It is not the government’s place to tell parents how they should parent their children”.
Individual (CADRP 100)

“[..] the creeping intrusion of the State in family affairsdis a slippery slope”. Individual
(CADRP 219)

“The abolition of the defence of reasonable punishment would seriously undermine the
prinCiplethat parents are responsible for bringing up their children, not the state,
council'or another body”. Individual (CADRP 510)

“The proposed legislation is.an intrusion of the State into private and family life that has
until recent decades:been foreign to British democratic values’. Individual (CADRP 265)

“This bill infringes .on the right for parents to discipline their children as they see fit. This
is the statetaking more control than it should, it is dictatorial’. Individual (CADRP 568)

“Parents will basically lack the God-given authority to lovingly discipline their children.
Authority is seen throughout the Bible and as a Christian | firmly believe that in the
right circumstances and in love that physical discipline is appropriate”. Individual
(CADRP 262)

ol



Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill: Stage 1 report

170. This was also a strong theme among parents with whom we spoke in
discussion groups on 6 June 2019 who opposed the Bill. They believed:

. discipline should be a parental decision not a decision for government;
. this Bill represents too much interference by the state;

. there is a strong consensus that it is not appropriate for the,goverament
to tell parents how to raise a child;

- this Bill will lead to the equivalent of the government “Being at the
family breakfast table and policing what goes on’.

171. These concerns about state interference in familyilife were also raiseddoyithe
majority of organisations opposed to the Bill: BegReasonable Wales,
Independent Psychology Associates,*° Brynteg Village Church,® and the
Evangelical Alliance.’

172. The Evangelical Alliance told us:

“[..] it is respectfully submitted that these legislative"provisions risk a
significant breakdown of trust between thewpublic and public services.
In our view, this is patticularly germane where public opposition to the
bill remains strong (76%) (supra). As such, there is an obvious risk that
proposed legislation in this areawill be 'widely construed as a
misconceived imposition that lacks public support. It is notable that Dr
Ashley. Frawley a Senior Lecturer,at Swansea University has argued a
smacking ban would be Wedging the state and a host of self-styled

IR

‘experts” between parents andstheir children’.s:

173., Anne McGillivray, a retiféd Professor of Law at the University of Manitoba,
provided an alternative view on'the role of the state in respect of the use of
physical punishment on children:

“People also worry about the reaction of those whose religious beliefs or
training supports child assault. While freedom of thought, conscience
and belief is a fundamental human right, all rights stop short at the
violation of the rights of others. Children have the clear right at

4 \Written evidence, CYPE Committee, CADRP 92 - Be Reasonable Wales.

150 Written evidence, CYPE Committee, CADRP 494 - Independent Psychology Associates.
ST Written evidence, CYPE Committee, CADRP 547 - Brynteg Village Church.

152 Written evidence, CYPE Committee, CADRP 644 - Evangelical Alliance.

153 Written evidence, CYPE Committee, CADRP 644 - Evangelical Alliance.
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international law to not be subjected to violence. Corporal punishment
however light is violence. No right of mine can justify my violation of a
right of yours. The hyper-protection given to religious belief in state law
is highly problematic and is not consistent with the international
obligations of states.”s

174. Dr Rowena Christmas, representing the Royal College of General
Practitioner's provided an alternative view on how some parents may view the Bill.
She gave an example from her practice saying:

‘I think 85 per cent of people, when they smatk their children, say that
they're experiencing moderate or high levels of anger.'So, in actual fact,
quite often, mums in particular will come and see me very remarseful,
very racked with guilt and upset that.they've smacked their child, they
wish they hadn't, and that's quitefa common presentation to comeiin.
They'd come to see me because they feel stressed and ankious,and
perhaps depressed, so theyicome to the GP about that, rather.than
saying, ‘Could you help me parent.my child? That's not—that’s just part
of what comes out offthe consultation, but the presentation is: ‘I'm
worried about myself; I'm not behaving in the way | want to be
behaving.”=®

2. 4. "Criminalisipey paregts?

175. Another very significant theme from the Bill'siopponents is their view that it
will “criminalisefparents. The issue offprosecution estimates, including in terms of
impact on the Palice, the Crown Prosecution Service and the potential
unintehded.consequences of Risclosureiahd Barring Checks (DBS) on parents, is
dealt with in chapter 3 of this repert. This section of the report sets out the
evidence'we have heard @boutithe principle that parents could be “criminalised”.

176v The Bill's Explanatory Memorandum includes a section entitled “Impact on
parents: potential criminalisation, interference in private lives and rights of
families”. It says:

. ‘©ne of the aims of the awareness raising strategy will be to ensure that,
so far.as possible, parents are aware of the change in the law before it
comes into force. This will put them in a position to choose not to

5 Written evidence, CYPE Committee, CADRP 384 - Anne McGillivray - Professor of Law, University
of Manitoba (retired).
155 Oral evidence, CYPE Committee, RoP [para 299], 22 May 2019.
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physically punish their children, and thereby avoid the risk of being
charged with a criminal offence”;’s®

. ‘It is possible that some parents who physically punish their children will
be charged, prosecuted and convicted, or offered a statutory outyof
court disposal which would be disclosed as conviction informationien
an enhanced Disclosure and Barring Service check, in situationswhere
previously the defence of reasonable punishment may have'been
available”; s

. ‘the defence currently in existence is not an abselute,defence”;s®

. ‘normal day to day activities, and physical interventions to protecigthe
child or others, would still be lawful after removalof the defence’;

. “The police and CPS are key stakeholders in the implementation of this
proposed change in the law. We have,cofisulted and, miet with them
and with social services to Weork through their processes for handling
allegations of physical panishmentof children. The police and CPS are
not bodies within our/direct control but all parties agreethat a
proportionate respense,in the best interestswof the child is essential”;°

. “[...] parents wheo physically punish theik children following the
commengementiefithe legislationwill cemmit an offence and may,
thereforeybe charged with the afiminal offence of assault or battery. This
potential impact was raised_ assa concerfn in some of the responses to
the 'consultation”

Concérns that the Bill will “efiminalise” parents

177. T he m@ajority of individualsirespénding to our consultation in a personal
capacitydid not supportthe Bill. One of the main reasons cited was that the Bill
could “criminalise’ eving parénts.

%6 Explanatory Memorandum, Welsh Government, para 4.9, page 24.

57 Explanatory Memorandum, Welsh Government, para 410, page 24.
158 Explanatory Memorandum, Welsh Government, para 4.10, page 24.
159 Explanatory Memorandum, Welsh Government, para 4.10, page 24.
160 Explanatory Memorandum, Welsh Government, para 4.11, page 25.

161 Explanatory Memorandum, Welsh Government, para 2, Annex 4, page 72.
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Some views from those opposing the Bill concerned about the potential for parents
being “criminalised”

“[..] this bill, if passed, would criminalise loving parents such as myself and my wife who
occasionally use reasonable corporal punishment to make clear to our children the
kind of behaviour that cannot be condoned or accepted in a home where behavioural
boundaries are in place to create a safe and loving space for the building of family”.
Individual (CADRP 32)

“[..] loving parents, who are trying their best to raise their children as well as they can,
could end up being criminalised and perhaps charged with assault, when they are not
at fault. This undermines parents’ own responsibility for their children.and could bring
devastating consequences for the family unit”. Individual (CADRP 59)

“This proposed Bill will never prevent bad parents from abusing their children'but will
deny loving parents access to an important tool which they may need recourse to in
the context of raising a well balanced and happy.child”. Individual (CADRP 445)

“The criminalising of loving parents would.do more harm than good to their children”.
Individual (CADRP 452)

“[..] if this Bill is passed and becomes Law, parents will potentially become criminals by
breaking that law. These parents inallother ways could be loving,€aring, sacrificial
parents but for one badly constituted law would then become criminals legitimately
prosecuted by the State.and would face the consequencesof that legal action”.
Individual (CADRP585)

178. This was alse,a strong theme from patentsdavho came to talk to us on 6 June
2019 who opposed the Bill. Some of the things we were told included:

. “the Bill could have‘a negative impact on families”;

. It could lead t@ a criminal record and in turn could lead to loss of your
home if you are renting’;

. ‘even a knockon'the door from the Police could lead to a loss of
livelihood®;
. “Itwill criminalise parents and create a record of the investigation even if

there'is no prosecution”;

. ‘loving parents are concerned for children when they are little and that
is why they should have the right to choose the right methods of
discipline”.
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179. In written evidence, Be Reasonable Wales*? Independent Psychology
Associates,** and the Evangelical Alliance™ stated that the Bill would “criminalise”
parents.

Evidence refuting concerns about “criminalisation”

180. Given the concerns raised with us about “criminalisation”, we sgughtte
explore this further in oral evidence.

181. Andy James, representing the Equal Protection Network Cymru, told us:

“We understand the concern over this issue and the use of the term
‘criminalisation’. Personally, and | think collectively, we think that that's
a deliberate attempt to inflame the debate, really, and alarm people,
because it hasn't materialised in other countries in any congerning
way."16°

182. He referred to the evidential andfpubli¢ interest tests thatithe Crown
Prosecution Service have to consider before taking forward a prasecution. He also
said that if, following an awareness raising campaign, there were to be 37-38
prosecutions over a five year pefiods “you might think that that's justifiable,
because it may be that those eightto 10 cases [a yéar] are,the most serious ones,
where people are wilfullynot complying with the law" e

183. Jeff Cuthbert, Police and Crime Commissionerifor Gwent and Chair of the All-
Wales Policing Group; told us that the Bill “is not about penalising and the
criminalising ‘of parents”

184. Df Dave Williams, Divisional DirectorsFamily Therapy Services, Aneurin Bevan
University Health Board, told us “it's about promoting the positive behaviours to
maove, away from the edgé of the cliff [..] rather than policing the edge of the cliff
SO YOU €an catch people™® He went on to say:

62 \Written evidence, CYPE Committee, CADRP 92 - Be Reasonable Wales.

163 Written evidence, CYPE Committee, CADRP 494 - Independent Psychology Associates.
e4 \Written evidence, CYPE Committee, CADRP 644 - Evangelical Alliance.

165 Oral evidence, CYPE Committee, RoP [para 492], 2 May 2019.

166 Oral evidence, CYPE Committee, RoP [para 494], 2 May 2019.

67 Oral evidence, CYPE Committee, RoP [para 496], 2 May 2019.

168 Oral evidence, CYPE Committee, RoP [para 98], 8 May 2019.

169 Oral evidence, CYPE Committee, RoP [para 83], 22 May 2019.
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‘[..] 1 think if we're dependent on enforcing the law, we haven't used the
law properly, because it is about sending the message. Because it's a
public health message, as you say, so if you're ending up saying, ‘How
do we manage all the criminal convictions we've got?', clearly the
support hasn't worked properly."7

185. When questioned in oral evidence, Barry Hughes, Chief CrowndProsecutor for
Wales, told us:

“There is a huge body of legislation out there thatoutlawscertain
offences, and | think probably about—. There dre over— From memory=
please never hold me to this—but, fromm memory, there are something
like 10,000 criminal offences; we probably prosecute 5 per centof
those in any given year. There are some offences on the statute==l've
been prosecuting for 32 years now; there are some offences that I've
never come near and probably -never will. But, nonetheléss, the fact
those offences exist sets out in terms what is acceptable and what is
not acceptable. So, we have various'defences to do with ACts. |
remember seeing some about Antarctic stations and offences that
might be committed there. Well, they're not something that we do, but
it sets out what's tolerant=what'’s tolerable, sorry, aAd what isn't. So, the
fact that we might not have many prasecutions is, for me, not a reason
not to say'that wesshouldn't signify that.certain behaviour is or is not
acceptable. Clearly, we don't wish ta criminalise everything—that would
be.,a nonsense—or to attemptito set the boundaries by almost
micromanaging what individuals.doand don’t do. The criminal law
providles a general framewaork within which to operate, which most
people tend to understand. So, awareness is important and it comes
back to that paoint?

186. The written evidencefrom ©rganisations in support of the Bill also sought to
dispute concerns that,this Bill' would lead to the “criminalisation” of parents.
Several referred to the Crown Prosecution Service evidential and public interest
tests, suggesting theseavould filter out the vast majority of cases.

187. Humanists UK shared its view that:

‘Since the defence of reasonable punishment is relatively rare [..] it is
unlikely that its abolition will lead to a sudden slew of cases that might

70 Oral evidence, CYPE Committee, RoP [para 81], 22 May 2019.
' Oral evidence, CYPE Committee, RoP [para 145], 6 June 2019.
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previously have drawn on it. Rather, it seems reasonable to expect that
it will merely encourage parents to think about other, more effective,
methods by which to manage the behaviour of their children which
also respects their human rights."”2

188. Some individuals who responded in support of the Bill told us it would not
necessarily lead to “criminalisation” if other remedies (such as out of court
disposals, which are discussed in more detail in chapter 3) are appliedwhen a
parent is found to have used physical punishment. They argued that the Bill can
open the door to better awareness of — and training on — alternative parenting
methods and the potential harm caused by physical punishment.

Some views from those in favour of the Bill refuting conceMas ab@Ut parents beirfg
“‘criminalised”

“This [removing the defence of reasonable punishment] does not lead to

criminalization; it simply leads professionals to.provide services to thaose who need
alternatives”. Individual (CADRP 355)

“There is an understandable concern that we may criminalise some.essentially decent,
but hard pressed parents who may - because of exhaustion, stress and exasperation -
lose patience and self-contfrol, and use corporal punismment as a last, desperate resort.
It is worth recalling here that in those countries where physical punishment is illegal,
the prisons are not bulging withparents convicted of ‘light'smacking”. Jonathan Evans,
Professor of Youth Justice Policy and Practice, University of South Wales (CADRP 520)

‘I am concerned that there has been scaremongering surrounding the Bill and,
consequently,a great deal of misinformation. For example, the Bill does NOT seek to
criminalise parents and it does NOT create.a.new criminal offence. For this reason | am
gladthatithere will be a concerted effort and drive to provide accurate information
regarding the Bill and addressany misinformation”. Individual (CADRP 566)

2%5) Children’s rights

189. The Welsh Government states clearly that the overarching objective of this
Bill is to protéctchildren’'s rights.” Almost without exception, those in support of
the Bill all state clearly that the abolition of the defence of reasonable
punishmentwill#in their view, help promote and protect children’s rights. Many
respondents also told us that this Bill is consistent with the Welsh Government's

72 \Written evidence, CYPE Committee, CADRP 502 - Humanists UK.

73 Explanatory Memorandum, Welsh Government, para viii, page 5.
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due regard duty in the Rights of Children and Young Persons (Wales) Measure
2011.

190. The Bill's Explanatory Memorandum states:

“The overarching objective of the Bill is to protect children’s rightsiby
prohibiting physical punishment by parents. The United Nations
Committee on the Rights of the Child recognises that @ny physical
punishment of children, however minor, is incompatible withithe
human rights of children under the United NatienssConvention on the
Rights of the Child (UNCRC) Article 19, and haScalled for it to be
abolished. It has issued a general comment to highlight its recognition
of the right of the child to respect of their human/dignity, physical
integrity and equal protection under.the law.

The Welsh Government considersthat the Bill brings Wales inline with
recommendations of the UN'Committee on the Rights of the Child. It
also accords with the recomméndations of a number.of other key
international bodies such asithe N Human Rights Council and the UN
Committee on the Elimination of Discrimination/Against Women." 7

191. The Bill's Children’s Rights@impact Assessment goeson to say:

‘For the maajorityrefi€hildren, the family'home'is where they will realise
many ofithe sights as recognised by the UNCRC. The Welsh Government
considers that parents havesaspivotal rele as guardians and advocates of
children’sirights with a responsibility on the state to assist, influence
andsupport parents in thistrole. Fhe aim of the legislation is to remove
the defence of reasonable punishment and help protect children’s
rights. This, comibined with a package of support intends to prompt
parents to parent in a\positive manner that considers and reflects
children’s rightsiz

192. In 2011, the Welsh Government incorporated the United Nations Convention
on the Rightswef the,Child (UNCRC) into domestic law through its Rights of
Children dnd Young Persons (Wales) Measure 2011. The UNCRC gives children
and young people up to the age of 18 a wide range of rights, including rights to
protection, health, family, education, culture and leisure. The UN Committee on
the Rights of the Child is a panel of international experts on children and young

74 Explanatory Memorandum, Welsh Government, paras 3.37-3.38, page 15.

69


https://gov.wales/sites/default/files/publications/2019-03/childrens-rights-impact-assessment-annex-a.pdf

Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill: Stage 1 report

people whose role is to scrutinise governments progress in implementing the
UNCRC.

193. In March 2007, the UN Committee on the Rights of the Child published
General Comment No 8: The right of the child to protection from corporéil
punishment and other cruel or degrading forms of punishment (arts. 19; 28,
para. 2; and 37, inter alia). This states:

“The Convention on the Rights of the Child and otherinternational
human rights instruments recognize the right ofithe,child,to respect for
the child's human dignity and physical integrity.andiequal protection
under the law. The Committee is issuing this general comment to
highlight the obligation of all States partiesto move quickly to pfohibit
and eliminate all corporal punishment.and all other cruel or dégrading
forms of punishment of children.and to autline the legislative and
other awareness-raising and educational/measures that'Statesimust
take.

Addressing the widespreadiacceptance or tolerance of corporal
punishment of children and/eliminating it, in thefamily, schools and
other settings, isthot only.an obligation of'States parties under the
Convention. Itfis also akey strategy for.reducing and preventing all
forms of vielence in societies."”®

194. In 2016, the UN\ComPrittee on the Rights of the Child reviewed for the fifth
time what progress has,been made ipgrdelivering'the rights of children and young
people since the K Covernment sighed up to the UNCRC in 1989. Its verdict is
basedon: written evidence from the UKsand devolved governments; all four UK
Childrens Commmissioners; national reports from Non-Governmental Organisations
as'\well asievidence provided by, children and young people. Representatives of
the United Nations visited .the UK and Wales to meet with stakeholders and
children and young people Subsequently Welsh and UK representatives went to
Ceneva to give further@vidence and answer questions about what more the UK
and Welsh Governments needed to do to fully implement the UNCRC.

195. Following this UK-wide review, in 2016 the UN Committee on the Rights of
the Child madesmore than 150 recommendations for change in its review of
progress. Specifically in respect of “corporal punishment” the UN Committee on

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,
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the Rights of the Child made the following recommendation to the UK and
devolved nations:

‘With reference to its general comment No. 8 (2006) on the right of the
child to protection from corporal punishment and other cruel ér
degrading forms of punishment and its previous recommendations, the
Committee urges the State party, in all devolved administrations;
overseas territories and Crown dependencies, to:

(a)Prohibit as a matter of priority all corporal punishmentin the family,
including through the repeal of all legal defences, such as “reasonable
chastisement’;

(b)Ensure that corporal punishment is explicithprohibited in all. schoels
and educational institutions and all other institutions and forms of
alternative care;

(c)Strengthen its efforts to promiote positive and non-violent forms of
discipline and respect forehildren’s equal right.te.human dignity and
physical integrity, with a view to eliminating the general.acceptance of
the use of corporal punishment in child-rearing.™”

196. Upholding and protecting children’s rights'wasia key feature in the
submissions put fopwvard bymalmost all the organisations and individuals in support
of the Bill. For example/UNICEF UK told us:

“The UN,Committee on the Rights of'the Child emphasizes that
eliminating violent and humiliating punishment of children, through
law reform and other.necessary measures, is an immediate and
unqualified obligation of States parties."”®

197. The Wales UNCRC Monitorihg Group told us its view of how this applies in
\Wales:

“The principles of this Bill are compliant with, and will support the due
regard obligation placed upon the Welsh Government through the

Rights of Children and Young Persons (Wales) Measure 2011. The Child
Rights Impact Assessment (CRIA) and the Explanatory Memorandum

77UN Committee on the Rights of the Child, General Comment No 8: The right of the child to
protection from corporal punishment and other cruel or degrading forms of punishment (arts. 19;
28, para. 2; and 37, inter alia), March 2016.

78 Written evidence, CYPE Committee, CADRP 294 - UNICEF UK.
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reinforce that legislative changes are consistent to present obligations
and commitments placed upon the Welsh Government.””

198. Similarly the Observatory on the Human Rights of Children at Swansea
University referred to General comment number 8 on the right of the child to
protection from corporal punishment:

“The proposal put forward by the Welsh Government will ensure that
Welsh law is consistent with the UK's international human rights
obligations, and will provide children with equaldpretection against
criminal assault as that presently enjoyed by adultsin Wales |[..]
recognising a child’s rights to protection [.] is consistent with the ‘due
regard’ duty in the rights of Children and Young Persons (Wales)
Measure 2011.8°

199. Some of the relevant themes among these individuals who responded to our
consultation in support of the Bill inclu@led thatithe UN Commnittee on the Rights
of the Child has called repeatedly on thedJK ta.enact legal reform to/remove the
defence of reasonable punishmeght. We weré told that this'Bill is hecessary to
enable the Welsh Government to fulfil its obligations underthe UN\Convention on
the Rights of the Child.

Some views from thQseain Tavourdf the Bill in respechof@hilgren’s rights

“It [the Bill] will resolve thetissue that the current law is incompatible with obligations
under international treaties to which England and Wales are signatories”. Heather
Keating, Professor of Criminal Law (CADRP 642)

‘Removing this defence is consistent with the “due regard” duty outlined in the Rights
of Children and Young Persons (Wales) Measure 2011". Individual (CADRP 347)

“The current “reasonable punishment” defence is an anachronism which undermines
Welsh Government'’s approach te promoting positive and non-violent parenting
methods across Wales [.] There should be no legal defences or loopholes available to
adults for harming children in any way in 21st Century Wales and to allow the status
quo to continue flagrantly flies in the face of our country’'s commitment to children'’s
rights”. Individual (CADRP 403)

“In Wales where children’s rights has formed the basis of policy, it is contradictory to
allow the current defence to remain”. Individual (CADRP 488)

78 Written evidence, CYPE Committee, CADRP 592 - Wales UNCRC Monitoring Group.
180 Written evidence, CYPE Committee, CADRP 335 - Observatory on Human Rights of Children.
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“The dissonance between how we now think about children and their rights, and the
law permitting child corporal punishment inherited or resurrected from long-dead
notions of paternal power, is rapidly increasing. This has a chilling effect on policy
developments meant to protect children from violence, it confuses police response to
domestic violence, and it leaves social workers in high confusion about what to'tell
parents. The corporal punishment defence gives dangerously mixed messages about
good parenting”. Anne McGillivray, Professor of Law, University of Manitoba (retired)

(CADRP 384)

200.We asked Be Reasonable Wales if it accepted that thegdiNshas tepeatedly
called for this defence to be repealed from the law acrossithewhole of the UK.
Jamie Gillies, representing the group, told us:

‘I would go to the declaration on the rights ofitheé child itself and the
relevant articles in there. So, I've gat in front of me here article 19, which
states that children should be protected from ‘all forms_oef..vielence’,
and we absolutely agree with that. Butwhat we'd say/is that reasonable
chastisement is not violencein ourwview. Also, the convention'does not
specify what forms of punishment parents shouldhuse, but'says that
discipline involving violence is unacceptable. Se,again, Wales already
prohibits violenege"against.ehildren—the law'siclear. on that—and it all
depends on your definition of violence."®

201. We asked Be Reasonable' Wales to clarifyfswhéether they believed the UN
Committee is incorrect iffealling for the defence of teasonable chastisement to
be repealed.Sally Gobbett, parent camapaigner, told us:

‘I'm'saying they're inconsistent because there are all sorts of other
things that are causing pain to children that we do, or are
recommendedmow as disciplinary approaches, like sending a child to
their room. If they're going to be consistent in application of article 19,
then if they're calling'pain violence, we need to eradicate anything that
could potentially have a negative outcome for a child if used wrongly, in
whichicase we're on very, very tricky territory."®2

2. 6. Stakehol@®er and public opinion

202. During our scrutiny we have been very conscious of the strength of feeling on
both sides of the debate. Before we agreed our own approach to evidence
gathering we looked at the wide range of sources of public opinion that had

'8 Oral evidence, CYPE Committee, RoP [para 239], 2 May 2019.
82 Oral evidence, CYPE Committee, RoP [para 257], 2 May 2019.
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already been published. We found that, over time, there have been a number of
consultation exercises, polls, and pieces of research which have the stated aim of
gauging parent, child, public, and stakeholder opinion on the issue of physical
punishment. These have been commissioned by different organisations and
bodies, and have asked different questions. As such, they have shown diffefring
results.

203. In January 2018, the Welsh Government published a range,of consultation
documents which it stated was to inform the development of a legislative
proposal to remove this defence of reasonable punishmenti® These included a
table showing a history of previous studies to gauge publigopinion. In August
2018, the Welsh Government published its summarylof the 1741 responses.®.The
first question and the responses received are set out belew:

Question 1

Do you think our legislative proposal to remove the defence of reasonable
punishment and prevent the use of corporal punishment will help achieve our
stated aim of protecting children’s rights? If no, why not?

Response Number | Percentage |
Yes 870 50.3%

No 832 48.1%

Don't know 26 1.5%

Total 1728 100%

NB: There were 13.blank responsesto this question

204. Of the 832 who'responded “no” to.this question; 765 responded setting out
reasons for their opposition.'s

205. The WelshiGovernment's eonsultation document also refers to a 2014 YouGov
supvey:

“A 2014 YouGouv survey for the Western Mail asked 1,009 adults living in
Wales ‘Do you thimksparents/guardians should or should not be banned
from simacking their children? 69% felt smacking should not be
banned; 19% thought it should be banned and 13% said they didn't
know. Thesurvey did not, however, specify whether the respondents

84 \Welsh Government, Consultation Documents: Summary of responses, August 2018 [accessed 22
July 2019].

85 Welsh Government, Consultation Documents: Summary of responses, August 2018, page 9.
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were current parents or not, with the majority (over half) being over 40
and nearly a third of the sample over 60.M%¢

206. Other relevant Welsh Government commissioned reports include:

Parental attitudes towards managing young children’s behaviour{2017):
involved telephone surveys with 269 parents (or guardians)of young
children who had previously taken part in the 2016-17 National Survey
for Wales. This survey was broadly a repeat of previous fesearch
undertaken in 2015 with the aim of informing thelpreparatory work for
this Bill. The report found that the balance of publiciepinion “lies with
those who think smacking should not be allowed®)When asked if there
should be a complete ban, 48% agreed and39% disagreed. The feport
says “‘there has been a small change in;support for the ban sineé2015
(Wwhen 46% agreed and 43% disagfeed) but is not statistically
significant”;’e7

Wales Centre for Public Policy:Parental Physical Punishment.Child
Outcomes and Attitudes (2018):pages 3 and 4 inClude a section on
Children’s Attitudes Towards Parental Physical RPunishment;ss

Welsh Government Baseline Survey of public attitudes to physical
punishment of'children (June 2019): this sets out that 58% of the public
already thought thelaw did not alléw parents to smack their children.s?

207. Be Reasenable Wales's website ineludes a se€tion on public opinion.#° This
includes detalils of amyonline poll undertaken inJanuary 2017 and states:

theypall reflected thelinterviews of 1019 Welsh adults between 13 and 25
January 2017;

data were weighted ta be demographically representative;

186 Welsh Government, Consultation Document: Legislative Proposal To Remove The Defence Of
Reasonable Punishment, January 2018, page 22.

188 Public Policy Institute Wales, Parental Physical Punishment Child Outcomes and Attitudes
(2018), July 2018.

__________________________
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. 76% of the respondents state that parental smacking should not be a
criminal offence.™

Our written consultation
208. We launched a public consultation on the Bill on 2 April 2019. Th V
consultation closed on 14 May 2019. 650 online responses were recgived.

po , partly

| principles,
estions about:

209. The consultation asked respondents to state whether the
supported, did not support, or did not have a view on the Bill:
and to outline their reasons why. The consultation also aske

" whether legislation was needed to deliver what the Bill was tryin
achieve;

potential barriers to the Bill's implé

n .. om the B,\w
N to the Bill
iOh:

apacity (562 of the 650 responses:

210.

responses; 60%).36.6% of %spondents (238 of the 650 responses) supported the
ill's generalspri
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212. Of those who responded as individuals in a personal capacity, the majority
did not support the Bill's general principles (381 of the 562 responses in that
category; 67.8%).

213. Of the organisations that responded, the vast majority supported thelBill's
general principles (52 of the 59 responses in that category; 88.1%)

214. Similarly, of those who responded as individuals in a professionalcapacity,
the vast majority supported the Bill's general principles (25 of they29 responses in
that category; 86.2%)

215. In addition to and to supplement the Committee’'s own analysis of the
consultation responses received, the Office for National Statistics Data Sciente
Campus used Data Science techniques to analyse the freestext responses.lhe
ONS provided the Committee with a report @n its amalysis of the respahnses and
attended a Committee meeting to present its findings.™2

216. We sought targeted written evidencefon specific issues, writing to the
following organisations to ask spegifig,questions of relevanee:

. Ministry of Justice, due to its non-devolved respofsibility for the police
and Her Majesty’s Courts'@nd Tribunal Sefvice;

. Intermediaries for Justice, in light of references’in the Explanatory
Memorahdum to their work in sdppeorting child witnesses, and issues
relating totheir availability in Wales;

. Sentencing Council for England and Wales, in light of its role setting
guidelines on sentencing for thefudiciary and criminal justice
professionals and its role of aiming to increase public understanding of
sentencing;

- New Zealand Children’s Commissioner, in light of references in the
Explanatory'Memorandum to legislation passed in NZ to remove the
defence,of reasonable punishment there;

. Family First New Zealand, as the main campaign group opposing the
legislation in New Zealand;

92 Data Science Campus, Office for National Statistics, Data Science to analyse responses to the
National Assembly for Wales Children, Young People and Education Committee's consultation
on the Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill, June 2019 - the full
report is available on our website.
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" United Nations Committee on the Rights of the Child, as the body of 18
Independent experts that monitors implementation of the Convention
on the Rights of the Child;

. Teaching Unions, given the potential role of teachers in makingfeferrals;

. Her Majesty’s Prison and Probation Service, given its resp |N|
relation to offender management;

. Magistrates Association, as representatives of the istracy in England
and Wales.

opposed the proposed legislation.

What the Youth Parliament told u 0

218. To enable the voice of children young ple to be d as part of our
scrutiny, we invited the Welsh Youth P m to consider thelgen principles
i Nt Members
ral principles, and ) secret ballot on

217. Three handwritten letters about the Bill were also received.”s They all \

the question:

‘Do you support the principles of the
Reaso

219. The maj
result of the s lot was as foll

(70%) \
112 (20%) O
Abstain: 39%)
°

ote: 4 (6.6%) .19

embers supported the Bill. The

= Not pre
Other vi m children and young people

220. A range of organisations have submitted written evidence to our consultation
outlining the views of children and young people:

____________________________________________________________________________________
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. Lleisiau Bach-Little Voices is a Big Lottery funded approach used by the
Observatory on Human Rights of Children (Swansea and Bangor
University, Wales) to empower children as researchers and advocates. It
submitted information from work it has conducted with 6-10 year olds
about reasonable punishment. In response to the question “should the
law be changed to protect children under 18 from being assaulted by.@a
parent or carer as reasonable punishment?’, 95.6% of the ¢hildren
participating answered yes;"°s

. UNICEF UK is a charity that advocates for the protectiofmmef ehildren’s
rights. In its consultation response it refers to wotk it undertook in 2018
asking over 1,000 young people in Wales wihat theyi.thought about
changing the law in relation to physical punishment. Of the children
who participated in primary schoolsg72%,supported a changé in the
law; in secondary schools, 56% supportedia change;s

. The Children’'s Commissionef for Wales's written respofse to our
consultation refers to her workiwithe&hildren and young people. She
refers to information im'her 2017/18 Annual Rep6brt outlining views
submitted to her about physical punishment from primary school
children. Commeénts include:

. “‘Children'should be protected not smacked.”
. “‘Smackingrcan always go too far, where do you draw the line?”
. "'Some people think you have to smack children for them to learn

how to behave. | disagree, it is completely unnecessary.”?

221, The Children’'s Commissionerfor Wales told us that “the overwhelming
majortity [of children] seefn to be against the physical punishment of children and
many are amazed that itisn't already prohibited in a modern democratic country
like Wales, that fogmally respects human rights” o8

222. NSPCC Cymru/Wales told us that it consulted with children and young
people who havewused NSPCC services in north and south Wales. In written

195 CYPE Committee, Information from Lleisiau Bach-Little Voices, May 2019.
196 Written evidence, CYPE Committee, CADRP 294 - UNICEF UK.
197 \Written evidence, CYPE Committee, CADRP 160 - Children’s Commissioner for Wales.

198 \Written evidence, CYPE Committee, CADRP 160 - Children’s Commissioner for Wales.
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evidence they told us they all supported this legislation, and some of the views
expressed were:

‘not fair”;
. “‘Shouldn’t be aloud [sic]. | feel upset, horrible, angry, horrified4

. ‘It is not right. Physically abusing an adult get the other adult punished,
but physically abusing a child could have a worse affeét in theslong run”;

. ‘Everybody should be treated the samell’;

. ‘Unreasonable as they still have feelings’;

. ‘It's wrong and it's not right to assault another person”;

. ‘| fear for my own safety and othe¥s with this law in place I'll feel mare
secure”®

223. In written evidence, the Royal College ofiGeneral Practitioners told us:

“Children’s attitudes towards parental physical‘pdnishment vary but are
generally negative. Youngef children and'those whe'have experienced
physical punishmentiare more likely to support its use. Nonetheless,
children view physical punishment as the most severe type of discipline
and report that it hurts them bath physically and emotionally. Some
children associate it with angry parentstwho later regret their actions.
Some describe feeling scared, sad and unloved and say that it
nedatively affected their relationship with their parents. Some children
think that parentalghysical punishment encourages children to use
physical violence,and suggest that restricting privilege is a more
effective form(of discipline, being longer lasting, causing more
inconvenience'and giving the opportunity to reflect on their actions.
The available evidence suggests that children believe that discipline
and punishment, when explained and administered fairly, can play an
imvpoertant.rale in a child’'s healthy development.”2e0

Views welheagd about the weight of public opinion

224, A key theme from those opposing the Bill is that the weight of public opinion
is not in favour of the proposed legislation. In contrast, supporters of the Bill

199 Written evidence, CYPE Committee, CADRP 641 - NSPCC Cymru/Wales.
200 Written evidence, CYPE Committee, CADRP 498 - Royal College of General Practitioners.

80



Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill: Stage 1 report

argued that governments sometimes need to lead public opinion in respect of
public health issues (see section 2.2 of this report for more detail).

Some views on public opinion from those opposing the Bill

“Polling consistently shows that people support the right for parents to choose how: to
discipline their children”. Individual (CADRP 10)

“Three quarters of people in Wales do not agree with the making of light smacking a
criminal offence”. Individual (CADRP 99)

“The public opinion is against making smacking children a crime”. Individual (CADRP
164)

“Public opinion appears to be very much against the implementation of this Bill".
Individual (CADRP 264)

225. The Evangelical Alliance told us:

“[..] politicians should breadly reflect the views and voices of the people
they represent. In pufsuing this legislation there is asconsiderable risk
that politicians in\Wales aredemonstratingsa.clear disconnect with the
views and wishes of their electorate.”

226. These concerns'were eghoed by Be Reasonable Wales:

“‘Supporters of this legislation are out ofsstep with public opinion which
showsithat three-quarters/oppose a smacking ban, and two thirds
suppart smacking in some circumstances.”2

227. Sally'Gobbett, parent campaigner, told us:

‘| feel that we're targeting young parents because we know that they
have been re-educatéd by some of the Government’s media
campaign—you could call it propaganda—and actually, they're most
likely to say what we want them to hear."2%

228. She went on to say:

‘I do'think there's also a very conscious re-education in public attitudes,
which is in the consultation document. What | think is very interesting

201 Written evidence, CYPE Committee, CADRP 644 - Evangelical Alliance.
202 \Written evidence, CYPE Committee, CADRP 92 - Be Reasonable Wales.
203 Oral evidence, CYPE Committee, RoP [para 235], 2 May 2019.
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and ironic is that it says that public awareness campaigns alone are not
considered to be sufficiently effective, and that there's evidence that,
where legal threat is there as well, together, then there's greater
change in public attitudes. | see that as coercion, and | also think it's
ironic, because we have these messages in terms of parenting, pesitive
parenting—you only need praise and reward, you don't need all.these
negative sanctions—and yet from a state perspective yod're showing
that positive messages alone are not sufficient to change public
attitudes, we need negative sanctions as well."2

229. The Deputy Minister referred to the recently published Welsh Government
Baseline Survey of public attitudes to physical punistiment ofichildren (June
2019)?%5 and told us:

‘I'm personally very reassured that 58 per cent of the public think the
law doesn't allow that to happen because | think, well, they're not
hitting their children, so we're over 50 per cent of where we want to
get. So, | think that is a good thing,out it does highlight thefact that
the legislation, as it isfis confused. | think it makes a very good case for
saying that we do need to simplify this legislation. We need much
greater clarity in the lawsfér professionals whoareworking and trying to
help parents, and for parents themselves.So, | think that this is a case
for saying'that it'swery important that we carry out this legislation to
make itall much clearer. But | am pleased that 58 per cent of the
public think the law has already changed.”°¢

230. The DeputydMinister went on to'say:

‘| think that our representative surveys that we've carried out do show
considerable sdpport forthe Bill [..] particularly from parents with
young children.under seven. That's where the support does lie. And it's
older people whomare much less likely to support the legislation, and |
think it's all linked to what many of us were used to, what happened in
our childhoods, when it was accepted and it was part of the time that
this was what you did. But we have moved on now and we're in a
different era. So, | think many older people, because they smacked their

204 Oral evidence, CYPE Committee, RoP [para 288], 2 May 2019.

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

June 2019 [accessed 22 July 2019].
206 Oral evidence, CYPE Committee, RoP [para 209], 12 June 2019.
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children or were smacked themselves, have felt a degree of resistance,
perhaps, to the Bill. But as | say, | think times have changed.””

If public attitudes are changing, is a new law needed?

231. Some of the evidence from individuals who do not support the Bill
suggested that given, over time, fewer parents are using physical puhishment,
legislative change is not needed. Some respondents argued that@n education
campaign could deliver what the Welsh Government is trying toachieve’We were
also told that this proposed legislation is a disproportionaté réspense,to the issue
it seeks to address.

232. A Welsh Government 2017 report, Parental attitudes towards managing
young children’s behaviour, compared parents’ responsesto a similar survey
undertaken two years previously. The 2017 rgport stated:

‘A majority of parents (81%) disagreed with the statementiit is
sometimes necessary to smack'a naughty child and only T1%@agreed
with it. Comparing thisswith, findings to the equivalent .guestion in 2015
(719% disagreed, 25% agreed) shows that parents are nhow less likely to
report that it is seametimes.necessary to smAaek a naughty child."2es

233. Be Reasonable Wales told us that “‘changing the public’s attitude towards
smacking could befapproachéd via an educational campaign”2%® These views
were shared by theyEvangelical Alliance who told usithat “investment in education
would be a mere propertionate way to'taekle thisissue as compared to potential
criminalisation’. 29

SontQ@vials ol tMose opposing®h&gBill on whether a law is needed
[The Bill isa ]'sledgehammer to crack a nut”. Individual (CADRP 35)

‘[..Jthis is an exaggerated response to a genuine challenge. | completely understand
your concern but/it is an overreaction”. Individual (CADRP 341)

“This is a WHALE to cateh a mackerel”. Individual (CADRP 553)

207 Oral evidence, CYPE Committee, RoP [paras 217-219], 12 June 2019.

208 \Welsh Government, Parental attitudes towards managing young children’s behaviour (2017), 11
July 2018.

209 Written evidence, CYPE Committee, CADRP 92 - Be Reasonable Wales.
210 Written evidence, CYPE Committee, CADRP 644 - Evangelical Alliance.
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‘I would suggest that education of parents, not legislation, is a far more effective, lasting
and worthwhile method of protecting children”. Individual (CADRP 583)

“Helping and supporting parents on how to raise their children should be our main
focus of attention”. Individual (CADRP 62]1)

234, Those in favour of the Bill suggest that public attitudes are chapgingiand that
it is a positive step that the law is “catching up” with current pareating,styles.
Some argued that attitudes will only fully change when the law ¢hangesy For
example, the response submitted jointly to our consultationmsfrer.the Association
of Directors of Social Services, the Welsh Local Governmént Association and the
Association of Directors of Education Wales stated:

‘[The Bill] will help accelerate a cultural changesthat is already.taking
place in Wales and will continue tedo seover time.""

235. Action for Children told us that “pulic education alone womr't end physical
punishment” 22

236. Dr Joan Durrant, Child-Clinical Psyehologist and Prafessor.in the Department
of Community Health Sciences; College of Medicine, Univeétsity of Manitoba, told
us:

‘Laws permitting or justifying physical punishment contradict public
education aimed at ending it. Many parents rely on the defence to
justify theirviolence and resist change. fhe law tells us what is ‘right’.
The current law tells caregivers that hitting children is the right thing to
do. Far parents who believe.in hitting, the law trumps the public
education messages2:

237.Heathér Keating, Prafessar,of Criminal Law, shared the view that:

“[..] legislation is'heeded to help change attitudes towards the use of
physical punishment. Evidence from other jurisdictions supports the
view that reform often takes place against a backdrop where there is
somedecline in its use but also resistance to reform. Well drafted

2T \Written evidence, CYPE Committee, CADRP 551 - ADSS, WLGCA and ADEW.
22 \Written evidence, CYPE Committee, CADRP 582 - Action for Children.

23 Written evidence, CYPE Committee, CADRP 640 - Dr Joan Durrant, Child-Clinical Psychologist
and Professor.
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legislation sends a strong message (which in turn would enable front
line professionals to give clear advice).">*

238. Dr Anja Heilmann, Public Health Academic, told us that her review of cross-
country studies on the effects of legislation showed:

“[..] physical punishment declines faster in countries wheré it is
prohibited. Further, there is evidence that the combinationmof law
reform and long-term public education is more effective in changing
attitudes and behaviours than either strategy alonhesz2

Some views of those supporting the Bill on whether a lay is ned@led

‘Government needs to lead by example [..] Whilst public eduegation is extremely
important this alone is not enough and a change'in the law is vital”. Individual (CADRP
522)

“While the law in Wales condones physical punishment, it is impossible to promote the
message that it is wrong and unacceptable; the law should go hand'in hand with
positive parenting campaigns’. Individual (CADRP 488)

“[..] it has to be mandated by.law, otherwise it won't happen’. Individual (CADRP 168)

‘Experience from the 54 states which have now enacted a legal ban shows that public
education alone is not enough.to significantly reduce prevalence of physical
punishment. Studies have shown that publicieducation must be accompanied by a
prohibition in legislation to be truly effective”. Individual (CADRP 400)

239. When questioned on the issue ofiwhether this law is needed, the Deputy
Minister tolawusithat whilst attifudes are changing, legislation “helps move change
aleng”She also suggested that ifthe defence of reasonable punishment remains:

“[..] it will always mean that for a very minority group of parents, they
will feel that they'have got the right to use physical punishment against
their child, and ljust think it's something we should get rid of."2¢

24 Written evidence, CYPE Committee, CADRP 642 - Heather Keating, Professor of Criminal Law.
215 Written evidence, CYPE Committee, CADRP 612 - Dr Anja Heilmann, Public Health Academic.
216 Oral evidence, CYPE Committee, RoP [para 36], 12 June 2019.
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2.7. The timing of this Bill: is it a priority?

240. This Bill takes forward a commitment in the Labour Party 2016 election
manifesto. The Welsh Government’'s Programme For Government Taking Wales
Forward 2016-2021 included a commitment to “seek cross party supportfor
legislation to end the defence of ‘Reasonable Punishment™ 27

241. We have received evidence from both sides of the debate regarding timing
and whether the Bill is a good use of legislative time. On the onethand we have
been told by some that the Welsh Government should be priéritising, more
important things such as tackling childhood obesity or imiproving the NHS. On the
other hand, we have heard the view that the currenfglaw is out-dated and must
be changed.

242. The Equal Protection Network Cymru sdggested to us that it wastime faor
change:

‘All adults are protected from physical punishment by the law. The
existence of the ‘reasonable punishment’ defenceiin the Children Act
2004 is an anachronistic anomaly which fails to_respect children’s
human rights andleaves vulnerable childrémat risk..Removal of a
defence that has no‘place in 21st Century Wales.is the logical next
step.”®

243, This was a viewpointrechoed by Children are Unbeatable Cymru:

‘“The legal,defence of ‘reasonableypunishment’ is a relic of a time when
it was also considered justifiable to physically admonish servants,
employees and eveh for men to ‘reasonably’ hit their wives. It has no
place in 21st century Wales."2°

244, The Welsh NHS Confederation also suggested that it was time for change:

“The pfoposed Bill is a clear demonstration that Wales is working
towards being a forward-looking nation that seeks to stamp-out
historical attitudes towards how to chastise children that were, in many

27 Welsh Government, Taking Wales Forward 2016-2021, page 9.
218 Written evidence, CYPE Committee, CARDP 481 - Equal Protection Network Cymru.

29 \Written evidence, CYPE Committee, CADRP 572 - 'Sdim Curo Plant/Children are Unbeatable
Cymru.
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cases, then leading to significant emotional and mental harm to
children and young people."2°

245, In evidence from individuals in support of the Bill, some expressed the view
that physical punishment of children is an outdated approach to discipline and
the Bill is long overdue. We were referred to the fact that legislation hasialready
made it unacceptable to use physical punishment in other environfhents such as
in care settings or education.

Some views of those supporting the Bill on whether a law is negged

“Abolishing the defence is long overdue. The defence harks backto atime when men
were allowed to hit their wives, their servants and their children. It is an anomaly.that in
2019 parents are allowed to hit their children as long as it is deemed reasonable
punishment. We do not sanction the hitting of any other humans by humans - just
children. Why?". Individual (CADRP 397)

“It's time to put an end to an outdated, ineffective practice”. Individual (CADRP.347)

“We no longer consider hitting intimate partners acceptable when a generation ago, it
would not have raised eyebrows. Why do we consider hitting children--who are
vulnerable and necessarily attached. and'dependent onithose who hit them--
acceptable?’. Individual (CADRP 355)

“[..] there are no cluls or facilities in Wales that allow adults to physically hit children. All
of them encourage the adults in charge to use pasitive parenting principles. Children
and young people need consistency in theresponses they get from adults. It cannot be
right for society to say you cannot use physical punishment in one setting but go ahead
and hit a.youngster if you are related to them’, Individual (CADRP 521)

246. There were however sttong opinions on the other side of the debate. For
exampple séme of the parents we met on 6 June 2019 who opposed the Bill told
us that this proposed lawwill take the Government'’s time away from more serious
problems it shouldi#ee,dealing with.

247. This was_a view shared by many of the opponents of the Bill who responded
to our congultation. We heard views suggesting that there are more important
things thania Bill of this nature to legislate on, to resource and to take the
National Assembly’s time.

220 \Written evidence, CYPE Committee, CADRP 650 - The Welsh NHS Confederation.
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Some views of those opposing the Bill on whether a law is needed

Many alternative priorities for legislation/resources/the Assembly’s time were listed by
those opposed to the Bill, including:

the NHS (CADRP 25, 273, 286, 318, 379, 539)

- education (CADRP 83, 273, 286, 289, 318, 333, 391, 449, 473)

- funding social services (CADRP 105, 574, 333)

- homelessness (CADRP 152, 199, 286, 432)

- improving the lives of abused children (CADRP 170, 217, 261, 320, 443)
- parent support services (CADRP 225, 228, 268, 327, 376, 401, 496, 575)
- child poverty (CADRP 286, 328, 473, 564).

“There is more harm done by giving children.sweets so why don’t you outlaw them”.
Individual (CADRP 42)

“Far more and long term damage is done to children by making them obese, so
perhaps it is these parents that should. be the subject of law’. Individual (CADRP 440)

248. When we askedwhether this Bill was a priority imyterms of legislative time,
the Deputy Ministér told us:

‘| think it'san absolute priofityloecause | think it's a very fundamental
issue. lthink the sort of society you want to bring up your children in—
and looking after and nourishing children is probably the most
iImportant thing that'we can do. And, of course, you could say we're at
guite a crisis timhe atthe moment, really, and the Brexit issue and all
these sort of issues, but, really, | think the Welsh Government has always
said that we're abselutely determined that that doesn’t distract us from
doing/the bread=and-butter stuff that we've planned to do. And, of
course, this was a commitment in our manifesto. It's something has
Peen'discussed in the Assembly for many, many years."?”

249, Referringate’the use of “smacking” as a form of punishment the Deputy
Minister went on to say:

‘Many people did it, and many of us were physically punished, but
we've moved on, we're in a different time, and we're in a different

221 Oral evidence, CYPE Committee, RoP [para 14], 2 May 2019.
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atmosphere now, really, and | just think with the worldwide move to
get rid of physical punishment, we want Wales to be up there in the
front."22

2. 8. The experiences of other countries

250. The issue of what we can learn from other countries is somethifig thatithe
Welsh Government and respondents to our consultation both placedian
emphasis on in the context of this Bill.

251. A Welsh Government commissioned 2017 report, Legis/ating to prohibit
parental physical punishment of children, stated:

‘As of 1 May 2018, 53 countries have made thewhysical punishment of
children unlawful. Some countriesdave abolished the defence of
reasonable punishment in their criminal law. Other countries,some of
which had first abolished the defence of reasonable punishment, have
incorporated into their Civil'€odes laws which explicitly prohibit the
physical punishment of ‘children by parents. Other countries are
considering reform."2

252. However, The Christi@n Institute told us that “a cursory glance at some of
those countries which have a ban in place reveals diverse/legal structures and
different levels of |g@islation™ it refers to thedelsniGovernment’s consultation
document and says,of £hes53 countries “only 4lare common law jurisdictions” 2

253. The Bill's EXplanatory Memorandum states:

“Only four of these countries ave legal systems based on a common
law jurisdiction and of'these only three have ended physical
punishment of children using the criminal law: Ireland, New Zealand
and Malta."s

254. Some evidence fram ipdividuals in support of the Bill included views that,
Where similar legislation has been passed elsewhere, there is no evidence of a rise

222 Oral evidence, CYPE Committee, RoP [para 17], 2 May 2019.

225 \Wales Centre for Public Policy, Legislating to prohibit parental physical punishment of children
(2018), 2 November 2018.

225 \Written evidence, CYPE Committee, CADRP 609 - The Christian Institute.

225 Explanatory Memorandum, Welsh Government, para 2, Annex 6, page 89.
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in the “criminalisation” of parents or in unintended consequences such as the
breakdown of discipline or families. For example, one respondent told us:

‘It is worth noting that in all the countries that have changed the law
on this issue, none of the ‘doom’s day scenarios’ regarding
criminalisation of parents or services being overflowed with reports
have been shown to be true, and none of these countries have changed
the law back either."2¢

255. Set out below is the evidence we have heard about whatsthe experience of
New Zealand and Sweden can tell us given:

. they are the two main countries cited in theyesponses to our
consultation;

. the Welsh Government has used @data frorn New Zealand in the Bill’s
Explanatory Memorandum (chiapter3,ofithis report comsiders the
implications of data modelling @ prosecution rates in Walges in"more
detail).

New Zealand

256. The Bill's Explanatory Memarandum uses datafrom New Zealand to model
some data relating te™Wales. ltsays although Ireland Ras'removed the common
law defence of re@sonalple punishment, relevant data on their investigations/the
number of prosecutions since the legislation was passed has not been published
“so we cannot.drawsa conclusion as to the'extent of the impact following the
change_to,the'legislation there” 22

257. Inkéspect of New Zealand, the Explanatory Memorandum says:

“Lessons could be learnt from the experience in New Zealand as it has a
number of parallelsawvith Wales. It is a small developed country, with a
common law-derived legal and political system. [..] In the absence of
any other data to make more firm estimates, New Zealand has been
dsed as a proxy for the purposes of assessing the impact of law change
on the police and justice system. However, caution must be taken in

226 \Written evidence, CYPE Committee, CADRP 347 - Individual.

227 Explanatory Memorandum, Welsh Government, para 4, Annex 6, page 89.
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making concrete assumptions and cost projections based on the New
Zealand data: there are a number of caveats, as explained below."2#

258. We note that while New Zealand prohibited physical punishment in 2007, in
a non-binding referendum two years later, the vast majority (87.4%) of thase who
participated (turnout was 56.19%) voted “no” in response to the question“should a
smack as part of good parental correction be a criminal offence inMNew
Zealand?' 220 The result of the referendum was non-binding and.,the New Zealand
government did not change the law in response to the outcome.

259. In terms of her view on why that might be, the Chil@ren’siCommissioner for.
Wales told us:

‘New Zealand stands out, really, amongst the ether countries that have
legislated in having this continuedfhigh-level debate many years after
the legislation, and | think there are lessons for us to learn from what
happened in New Zealand. ©One lessondfor us to leafn is that the law
wasn't passed in what | would«€all asclean way. In anattempt'to
placate, actually, the different parties, the law actually became less a
law about children’s fights—it became much more a law,about
parenting practices, and.ittried to codifyjparentingpractices and say
it's okay to smack in this circumstance, and not in others. So, | think it
left a lackef.clarity, which left some confusien;and it also left perhaps a
feeling@mongst those who weré against.the change in law that the
Government isn't wholeheartedly in support of this, so we can probably
get thisyreversed. >0

260. However, in its written evidence, BesRéasonable Wales told us:

‘ln New Zealand*there has been great confusion following a change in
the law, resulting in perfectly innocent parents facing harsh sanctions
and unjustified interference in family life.">

261. The opposition to the legislation in New Zealand is something we sought to
find out marerabout. \We wrote to the New Zealand Children’'s Commissioner, in
light of referencesiin the Explanatory Memorandum to legislation passed in New
Zealand to remove the defence of reasonable punishment there. We also wrote to

228 Explanatory Memorandum, Welsh Government, para 5, Annex 6, page 89.
25 August 2009 [accessed 24 July 2019].

250 Oral evidence, CYPE Committee, RoP [para 615], 2 May 2019.

23V Written evidence, CYPE Committee, CADRP 92 - Be Reasonable Wales.
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Family First New Zealand, the main campaign group opposing the legislation in
New Zealand.

262. In New Zealand, section 59 of the Crimes Act 1961 relates to “parental control”
and sets out circumstances in which reasonable force is justified. It allowsfgolice
the discretion not to prosecute where the offence is considered to be so
inconsequential that there is no public interest in proceeding witha
prosecution.z?

263. The response we received from Bob McCoskrie, NatiomakRirector of Family
First New Zealand, included a legal opinion it had commiissioned in 2018 about
the impact of the change in the law.z* This legal opinion states:

‘In our opinion, statements made by politiciansito the effect that ‘good
parents’ will not be criminalised fof lightly smacking their child appear
to be inconsistent with the legal effect of the amendments to,section
59 and the cases we have analysed, which confirm Qur interpretation of
section 59."2

264. Family First New Zealand also provided us with a wfittenssubmission in which
it “examines the social indicatorsyrelatifig to child abuse, affecting our children and
families in the years leading uptto the ban on smacking anhd then since the law
was passed” to see if there have oeen any improvements4The Executive Summary
includes the following points:

. emetional abuse found by C¥E> has deCreased since 2013 but is still
360% higher than 2007;

= rates of neglect andill-treatment of children have decreased in the past
twa years but arestill unacceptably high each year, with a 45% increase
I police rates since the law change;

" child homicides continue to be a blot on New Zealand'’s image. New
Zealand has ane ©f the highest rates of child abuse deaths in the OECD;

____________________________
,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

2% CYPE Committee, Information from Family First New Zealand, including the legal opinion it
commissioned, 11 April 2019.

235 At the time the report was written in 2006, Child, Youth and Family (CYF) was the government
agency with statutory responsibility for child protection. It was replaced by a new Ministry for
Vulnerable Children in 2017.
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. there has been a statistically significant increase in children diagnosed
with emotional / behavioural problems (including depression, anxiety
disorder, and ADHD) - a 132% increase since the smacking law was
introduced ¢

265. The office of the New Zealand Children’s Commissioner referred_ usito the
latest data published in April 2019 which showed that parents repatting that they
used physical punishment had decreased from 10.4% in 2006/Z (Whenithe law
was changed) to 4.5% in 2017/18.27 The letter goes on to say:

‘I understand that New Zealand’s experience has been misrepresented
in some international jurisdictions, including that dueto this legislation
we now have had [an] increase in parents being prosecuted, [an]
increase in referral[s] to social services.and child removall[s] froftheir
families related to this issue, and{an] increase in violent behaviourfrom
children and young people. | wouldhlike to advi[s]e youdhat these
reports are simply not true 2

266. \We also received written evidence, from Save the Childrfen New Zealand. It
told us that “in New Zealand there is a correlation betweendhe'change of the law
to protect children from physicalipunishment and declining,public tolerance of
physically punishing children” 23

Sweden

267. Swedenawas thefirst country to prehibit physical punishment when it did so
in 1979. Many'of those individuals who oppose the proposed legislation in Wales
expressédiconcerns about the impactthis.change in the law has had in Sweden.

268. The Be Reasonable Wales website says “figures from Sweden show [..] child-
onschild viclence increased by 1,791% between 1984 and 2010" and suggests a link
te parental authority beingyundermined following introduction of the ban in

2% CYPE Committee,Information from Family First New Zealand, including the legal opinion it
commissioned, 11 April 2019.

237 New Zealand Minjstry of Health Data, April 2019 [accessed 22 July 2019] - Child respondents
(aged O-14 years) are defined as having experienced physical punishment in past 4 weeks if the
child’s parent or caregiver answered “Physical punishment, such as smacking” from a list provided
to answer the question: thinking back over the past 4 weeks, when [child’'s name] misbehaved,

which of the following, if any, have you done?
238 CYPE Committee, Information from New Zealand's Children's Commissioner, 12 April 2019.

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

239 Written evidence, CYPE Committee, CADRP 560 - Save the Children New Zealand.
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197920 These figures were cited in the consultation responses we had from
individuals who oppose the Bill. They told us that following the passing of similar
legislation in Sweden, child-on-child violence has increased.

269. We note that these 2010 statistics in respect of reported “alleged criminal
assaults against 7-14 year olds” by those aged under 15 also show large percentagé
increases in older adults allegedly committing assaults against children. These
statistics also show percentage increases in all age cohorts from, 30 upwards who
were born before the change in the law. For example, the percentage increase in
assaults by those between the ages of 40-49 is 828% whichiis higherthan those
born after the change in the law aged between 20-24, amengwhom there is a
250% increase. We also note that there is no evidenée of a causal link.

270. In a 2010, Professor Robert Larzelere co-authored the article “Swedishilrends
in Criminal Assaults against Minors since Banning Spanking, 1981-2010"2* The
abstract for this article states:

“The rates of all assaults increased dramatically. Compared to198],
criminal statistics in 2010 included about 22 tipes as many cases of
physical child abuse, 24 times as many assaults,oy minots against
minors, and 73 tifes as,many rapes of minors,under the age of 15.
Although the first cohert born after the spanking ban showed a smaller
percentagesinCreasedn perpetrating assaults.against minors than other
age cohorts, those born since thé spanking ban had almost a 12-fold
increase indoerpetrations altogether, compared to a 7-fold increase for
olderage cohorts. Although some in¢reases might reflect changes in
reporting practices, their magnitude and consistency suggest that part
ofithese increases are real. Recent increases may be due to expanding
proscriptions against nonphysical disciplinary consequences.”>?

271, Inhis response to ouk consultation, Professor Larzelere refutes claims made
by other academics.such as'®rJoan Durrant, Emeritus Professor Staffan Janson,
and Associate ProfessoniPemnilla Leviner that these increases may be explained by
an increased willingness to report. Professor Larzelere says:

.............................................................................................................

___________________

Criminology and Sociology, 2013, 2,129-137 [accessed 8 July 2019].
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“If the escalating trend in criminal assaults can be explained by
decreasing tolerance of minor assaults, then attempted rape reports
should have increased more than completed rape reports during this
time period. The results were the complete opposite: Alleged rapes of
children under the age of 15 increased from 24 in 1981 to 1,762 in:2010,
more than a 73-fold increase. In contrast, allegations of attempted
rapes of children that young increased “only” 2.8 times (24:in 1981 to 68
in 2010). Although increased willingness to report rapes mayhave
accounted for part of these increases, some of this 73-fold increase is
likely because a small, but increasing number_.of beys never learn to
accept ‘No” from their mothers."2

272. \We heard other concerns in another written submission which referred to
the change of law in Sweden in 1979:

“Psychiatrist David Eberhard arguesithatit has left parentsiunakbleto
correct their children in any'waysThisift turn has led to the breakdown
of discipline in schools, falling'gradeés, a rise in anxiety disorders among
teens with a link to sdicide attempts.">

273. Be Reasonable Walesa@lso referred to these concerns:

‘David Eberhard, a prominent Swedish psychiatrist, has warned that the
Swedishfattitude to parenting, whieh started with a ban on reasonable
chastisement iAf1979, has led té growing truancy rates, a rise in anxiety
disorders amongst teenagers, and a declining performance in
international educational league tables.">

274. \We poteDavid Eberhardis website suggests the book which contains this
détail isavailable in Swedishrenly.6\We asked Be Reasonable Wales if they had
beenable to source the full explanation of the statistical evidence in the text or
Whether the evidence availablefat this stage was from associated press articles.2+
Jamie Gillies confirmed, that he was aware that the author is intending to
translate his workiinto English 2+

243 \Written evidence,.CYPE Committee, CADRP 559 - Robert R Larzelere - Professor.
244 \Written evidence, CYPE Committee, CADRP 470 - Individual.
245 \Written evidence, CYPE Committee, CADRP 92 - Be Reasonable Wales.

248 Oral evidence, CYPE Committee, RoP [para 374], 2 May 2019.
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275. Children in Wales provided us with a copy of a document by Emeritus
Professor Staffan Janson (May 2019), entitled The positive impact of the corporal
punishment ban in Sweden.>° An extract of the note states:

“[..] well-performed scientific studies have confirmed that corpéral
punishment of children have similar detrimental effects on children’s
health and development as physical abuse. In 1979, this was not known
for sure. The ban was rather based on experiences of severe ehild abuse
cases in the 1960s and a long-standing discussion about child rights.

[..] While almost all parents spanked his or hefiehildhat least once
during the last year in the 1960s, this is very rare newadays. 25

276. The Children’'s Commissioner for Wales told us her view on some of the
evidence regarding whether there had beend@ negative impact on children and
families in Sweden following the law changeyin particular the evidencéefrom
Professor Robert Larzelere. She told us:

‘| spent some time at thewbeginning of the sessien talking@about the
quality of the evideng¢e, and that study would hot/immmy.view, pass that
quality thresholdwhatsoever. [..] Sweden.issconsistently in the top five
of children’s well-being scores, and all the others in the top five also
have passed this law.'m not making thatcorrelation.”>

277. When asked"about her view on the international evidence, the Deputy
Minister said;

‘I think we have, as far as possible, looked at international evidence
where this legislatioh.has beenintroduced. It's different for different
countries, so | know it'sdifficult to get anything that's absolutely linked.
But | don't agree that.it's a bit of a chance, really. | think we are
preparing very'well and very carefully. As the team who have been
working'@nithis have worked through the preparation for the Bill, lots of
issues have arisen as they've done that, and so you have to do that, |
think, alongside the actual practical implications with the groups that
are coming together, and | think the point at which we've done that is
probably just about right, really."22

249 Written evidence, CYPE Committee, CADRP 482 - Children in Wales.
250 Written evidence, CYPE Committee, CADRP 482 - Children in Wales.
251 Oral evidence, CYPE Committee, RoP [para 685], 2 May 2019.
252 Oral evidence, CYPE Committee, RoP [para 25], 12 June 2019.
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Our view on the Bill's general principles

278. As a Committee, we fully recognise that there are strongly held views on both
sides of this debate about whether this Bill should become law. We thankall
those who submitted evidence setting out their views and those parents,and
representatives of organisations who have come to speak directly with us. You will
see that your contributions are reflected in this report and have.contributed to our
consideration and scrutiny of this Bill.

279. We have received a wide range of information, heardya wide range of
opinions and given detailed consideration to the breadth oflevidence availablefto
us.

280. An important part of our work has beendo hear from those working on'the
front line, delivering services and having a statutory responsibility tegorotect
children and act in their best interest. hose welhave spoken with include the
Police, the Crown Prosecution Service, So€ial Services, teacher representatives and
a wide range of Health Professionals tacludifig General Practitioners, Nurses,
Health Visitors, Paediatricians and Psychiatrists.

281. Without exception, they have told us that this Bill wilhimprove their ability to
protect children living in Wales because it will makéeithe law clear. We have been
told that, as a result, thiswill"help them bett@rprotect children, including those at
the “hard end” of the childprotection system. Professionals told us that this Bill
will make a significantidifference becausejit proyides a clear line for them and,
importantly, alclear boéundary that parents, children and the wider public can
clearlysunderstand.

282, We ackfowledge thatthe majerity of individuals who responded to our
consultation in a personal capacity did not support the general principles of this
BillWe heard a wide rangeyof réasons for their opposition and we have reflected
on these views inddetailin our report.

283. The majority ofiresponses from individuals have focused on how removing
the defence of reasonable punishment will impact on parents. We have to be very
clear that oUgprimary concern as a Committee must be to weigh up what the
evidence tells us about the impact this Bill could or will have on children, and
whether it will improve the protection the law provides for them.

284. The academic evidence we have considered focuses on a range of issues.
These include consideration of the evidence about the short- and long-term
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impacts of physical punishment on children, and academic work which focusses
on the impact on child outcomes in countries which have already prohibited it.

285. On balance, the majority of our Committee believes there is a strong
argument that this Bill will reduce the risk of potential harm to children athd
young people. We are not convinced that there is a potential for high,numbers of
prosecutions as a result of this Bill. There is simply no evidence for that, andythat is
not the view of the Police or the Crown Prosecution Service either. Thexdetailed
evidence underpinning this conclusion is outlined in chapter 3.

286. Wales was seen to lead the way for children and yoding people and received
international recognition when it introduced the Rights of Children and Young
Persons (Wales) Measure 2011. This was the first legislation of its kind in the UK,
embedding the United Nations Convention on.the Rights of the Child inté
domestic law. We, and our predecessor coramittees, have consistently told the
Welsh Government that this legislative commitment to rights mustbe made'a
reality in children’s lives.

287. The UN Committee on the Rightsiof thé Child has bgérweryexplicit that it
wants the law on physical punishment/changed in the UK. Mostirecently, in 2016,
it said we should “prohibit@as'a matter'of priority all£orperaljpynishment in the
family, including through the repeal of all legal defences, such as reasonable
chastisement”. The majority of aur Committee believesytiat, as a country, we
cannot pick and ehoose the articles of theLonvention with which we comply. For
us, passing this legislation will be a clear exampleofihow these existing legislative
duties can be tramslated into a meaningfulireality for children in Wales.

288. However, among those of us who 'support this Bill progressing to the next
stage of the |legislative process, We are very clear that it is crucial that two things
are in plagcefto ensure that thisiBill works for the benefit of children and their
families:

. Firstly aswidexanging awareness raising campaign is essential. This is
fundamental to the success of this legislation and therefore, in our view,
there mustibe a duty for Welsh Government to deliver this placed clearly
on the face of the Bill.

. Secondly there must be universal support available to parents across
Wales. There is much more that must be done to help families with the
inevitable challenges that parenting brings.

289. Both these issues, the detailed evidence underpinning them, and our
accompanying recommendations are dealt with later in this report.
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290. With regard to the clarity of the law and the definitions provided on the face
of the Bill, we agree with the Deputy Minister that the wording used is
appropriate.

Recommendation 1. That the National Assembly, taking into account wide

range of evidence provided to us as part of our Stage 1 scrutiny and
recommendations we make in this report, agree the general pri les e

Children (Abolition of Defence of Reasonable Punishment) (Wales)
Suzy Davies AM and Janet Finch-Saunders AM do not support thi

recommendation. 0
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3. Implementing the Bill

How the Bill will be implemented in practice was a key part
of our scrutiny. The impact of removing a defence that
currently exists as part of our criminal law requireddus to
consider the likely approach of the non-devolved
organisations responsible for our criminal justice system,
most obviously the police and prosecution'services. The
adequacy of support available to parents to remain within
the boundaries of the proposed law was alsé an impaortant
area of consideration, as was the@xamination of the plansto
ensure that the public and professienals alike are aware of
the Bill's implications.

3.1. The Welsh Governmahnt’s plans for impleRaghtatign

291. In preparation for the Bill'S'enactment, thel\Welsh Government has created
an Implementation Group. It met formally for thefirstytione in May 2019.

292. The role of thexGraupawill be to “consider and make recommendations about
how to implement any,.changes requirééhin [thelfmost practical and effective
way" 2% |t will comprise “all the key people who'will implement the Act” 2%
including tepresentatives from the poliee, police and crime commissioners, social
serviCes, the health and education sectors, s CAFCASS, ¢ and the courts service 25

293. The Deputy Minister explaihed that its activity is likely to be structured in the
fallowing workstreams:

. advice,/guidancesupport and information for parents;

255 CorrespondenceyDeputy Minister for Health and Social Services to the CYPE Committee, 25
April 2019.

2% Oral evidence, CYPE Committee, RoP [para 40], 2 May 2019.
255 Oral evidence, CYPE Committee, RoP [para 40], 2 May 2019.

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

_______________________________________________________________________
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. data collection, monitoring and evaluation;

. operational processes, procedures, guidance and interaction between
agencies;

. out of court disposals, including possible diversionary schemes. 28

294, \When asked about their involvement to date in the work of the
Implementation Group, representatives speaking on behalf of |I6eal government,
social services and education,>® police and police and crimg . commissioners,26°
health,? the National Independent Safeguarding Board 22 and the Crown
Prosecution Service?: confirmed they were satisfied with their levels of
engagement.

295. The importance of the Implementation GFfoup's role in identifyingfand
mitigating the Bill's potential unintended consequences was emphasised by
witnesses, including the Children’s Comimissioner for Wales?* and the Equal
Protection Network Cymru.26°

296. When asked whether the Group’'siwork should havefbegun earlier given the
importance attributed to it by stakeholders, the Deputy Minister explained that a
balance needed to be strdck betwéén making negéssaryjpreparations and not
assuming the Bill would be agreed by the NationallAssembly.2¢ She stated that a
staged approach was necessary, and that she was confident that the legislation
would be implemented in,a “very practical and workable way” 267

297. The Deputy"™™inister acknowledged “it's verfy difficult, bringing in this
legislation. thathasn't been done before” but pointed to experience in Ireland:

‘[..] they introduced similar legislation through an amendment to a Bill,
and had no detailed\preparation for bringing in the Bill, and in fact

238 Correspondence, Deputy. Minister for Health and Social Services to the CYPE Committee, 25
April 2019.

259 Oral evidence, CYPE Committee, RoP [para 21], 8 May 2019.

260 Oral evidence, CYPE Committee, RoP [para 42], 16 May 2019.

261 Oral evidence, CYPE Committee, RoP [para 54], 22 May 2019.

262 Oral evidence, CYPE Committee, RoP [paras 205-207], 22 May 2019.
263 Oral evidence, CYPE Committee, RoP [para 40], 6 June 2019.

264 Oral evidence, CYPE Committee, RoP [para 627], 2 May 2019.

265 Oral evidence, CYPE Committee, RoP [para 544], 2 May 2019.

266 Oral evidence, CYPE Committee, RoP [para 22], 12 June 2019.

267 Oral evidence, CYPE Committee, RoP [paras 21-23], 12 June 2019.
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there's no evidence that this has caused any difficulties, and no
significant negative impacts or increase in workload."2?

The coming into force of the Bill's main provision

298. Some of those who gave evidence to us suggested that time was fieeded
between the Bill receiving Royal Assent and its substantive provision — to remove
the defence of reasonable punishment — coming into force. This, theyaargued, was
to ensure sufficient time to make adequate preparations for the Bill's
implementation.

299. The Crown Prosecution Service welcomed the “reasonable period” that had
been promised between the Bill's passing and its comimencement. This, it @rgued,
would:

“[..] allow provision of informationand support to parents.and. to raise
awareness of the legislative ghange "2

300.The Chief Crown Prosecutor addedthat@ period of time between Royal
Assent and commencement would proavide the opportuhnity tegmnake sure the
necessary guidance (discussed later inghis chapter) ceuld be updated in order to
be “fit for purpose” 270

301. The Children’'s @&mmissiener for Wales agreed that'a suitable period of time
would be needed after Royal Assent to prgvide thetraining, awareness and
documentation necessary to achieve the Bill's @ainds?”? However, she and the
Children are Unbeatable Cymru camipaigniwanted to see its provisions come into
force befoare thefend of the Fifth Assembly (Spring 2021).22 The Children'’s
Commissiofer Galled for a comtmencement date to be put on the face of the Bill,
painting to similar legislatienypropesed in Scotland which specifies that provisions
will comeinto force 12 months after Royal Assent.27

302. The Deputy Minister confirmed that, should the Bill pass, there will be “about
a two year period’ betweet’Royal Assent and its commencement. She explained:

268 Oral evidence, CYPE Committee, RoP [para 21],12 June 2019.

269 Written evidence, CYPE Committee, CADRP 293 - Crown Prosecution Setrvice.

270 Oral evidence, CYPE Committee, RoP [paras 31 and 79], 6 June 2019.

27 \Written evidence, CYPE Committee, CADRP 160 - Children's Commissioner for Wales.

272 \Written evidence, CYPE Committee, CADRP 160 - Children’s Commissioner for Wales and
CADRP 572 -'Sdim Curo Plant/Children are Unbeatable.

275 \Written evidence, CYPE Committee, CADRP 160 - Children’s Commissioner for Wales.
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‘I think it's important to give a good chunk of time, really, for the lead-
in, so that as many people as possible are made aware, so there's much
less likelihood of there being instances of the law being broken."#

OUR VIEW

303. It is clear to us from the evidence we have gathered that the4ole of the
Implementation Group will be vital to the implementation of this Bill. Many of the
key decisions to which we refer later in this chapter rest with the Implementation
Group and the four workstreams that sit under it.

304. \We recognise that a balance needs to be strucKibetweeh progressing work
and not pre-empting the National Assembly’'s agreement ta'the Bill. Nevertheless,
given the close balance of public opinion on e removal of the defence, and, the
reassurances the public (and some services) clearly heed in relation to the range
of potential barriers and unintended cofnsequences, we believe that the work of
the Implementation Group needs to proceed at pace with a sufficient level of
transparency. This will enable all those affectéd by the Bill.te, follow the
development of the thinking that underpins its implementation.

Recommendation 2. That the Weélsh Covernment ensure the work of the Bill
Implementation Group proceeds at pace, and with, a sufficient level of
transparency for oAgoing serdtiny of its work to continue as the Bill progresses
through its stages.

305. On the balahee of'the evidencefoutlined later in this chapter, we agree that,
should the Billlbé agreed by the Natignal Assembly, sufficient time for adequate
preparationsytobe made by the Welsh Government and pubilic services for the
Bill's implemeéntation should, passioetween Royal Assent and commencement.

Recommendation 3. That the Welsh Government allow sufficient time
petween Royal Assent and'@@mmencement of the Bill's substantive provision (to
remove the defence of reasonable punishment) and for the Deputy Minister to
keep the National Assembly updated on her plans in this regard. We believe this
time will oe needed to enable the provision of information and support to
parents, toyaise;awareness of the legislative change, and to update the
necessary training and guidance, all of which we conclude are crucial to the
effective and proportionate implementation of the Bill and the delivery of its
stated aims.

27% Oral evidence, CYPE Committee, RoP [para 115], 2 May 2019.
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3. 2. Non-devolved services

306. As the Bill would remove the common law defence of reasonable
punishment in Wales, its enactment would impact on areas of service provision
and policy not devolved to the National Assembly. This would include matters
relating to the criminal justice system, specifically the police, the prosecution
service and the courts.

Reports of an incident of physical punishment to thg poliee

307. Police representatives confirmed the Explanatory Memorandum’s baseline
figure of around 274 cases of reasonable punishment reported to the police in
Wales per year.Zs They emphasised that this was an estimmate only, based ofn'a
retrospective audit carried out by the four polices,forces in Wales, as data"en the
specific question has not been gathered under the'current law.?7

308. The Bill's Explanatory Memoranduim refersita’'the fact that according to New
Zealand police data, in the five years follawingdegislation prohibiting physical
punishment, compared to their Jgaseline, reports to the police of ¢hild assaults
(including smacking and minor acts of physical disciplinej.e€cufred on average
twice as often as they haddseforethedegislation.” The Explanatory Memorandum
lists the differences between Wales and New Zealand which might have an effect
on the rates of physicahpunishment of children, including:

. differences bétween the legislation in New, Zealand and what is
propaesed inWales;

. law enforcement in New Zealand/is distinct to that in Wales;

. thelage of child coverediby the legislation;

. population differences;

. parenting support and awareness raising about the legislation.?s

309. Represeghtatives.of'the police and the police and crime commissioners
explained that they supported the Bill?® because its intention “is not to bring

275 Explanatory Memorandum, Welsh Government, page 50.

276 Oral evidence, CYPE Committee, RoP [para 74], 16 May 2019.

277 Explanatory Memorandum, Welsh Government, page 51.

278 Explanatory Memorandum, Welsh Government, para 8.34, page 48.

279 Written evidence, CYPE Committee, CADRP 387 - Welsh Chief Officer Group and All Wales
Policing Group.
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about more law enforcement per se, but to achieve a wider shift in terms of
attitudes to the rights of children, and that is what we are full square behind”2° A
number of witnesses also stated that reports may be made to social services
rather than the police - see section 3.5 of this report for more details.

310. In terms of handling reports to the police, Matt Jukes, Chief Constabkle of
South Wales Police, explained:

. contact from a member of the public relating to an alleged assault
against a child would usually lead to a decision tardeploy an officer, with
the level of urgency depending on the circumstances;*®

. in relation to whether an individual would be arrested, much moréwvork
is now done under voluntary attendance and interviews “and many of
the cases we might imagine undepthis legislative change would
probably fall into that”;22

. reports from officers attending incidents of this nature would réach
‘some form of multi-ageney,safeguarding arrangements” for
assessment;?s

. while the numbeér of likelyfreports if the Bill passesisa “moot point’,
current numbers of cases relating to physieal punishment are very low?2s
and “it's unlikely, suddenly, that people who were not picking up the
phone tayrepartthings to us are/going to start, in vast numbers, picking
up the phone to report thingsste us”.#°

Chargiag, pt@secutions and oQt of £ourt disposals

311. Once the police have completed their investigations into any given case, they
can decide'to:

. take no further actienm:

. use an'‘out of court disposal;

280 Oral evidence, CYPE Committee, RoP [para 86], 16 May 2019.
281 Oral evidence, CYPE Committee, RoP [para 76], 16 May 2019.
282 Oral evidence, CYPE Committee, RoP [para 77], 16 May 2019.
285 Oral evidence, CYPE Committee, RoP [para 78], 16 May 2019.
284 Oral evidence, CYPE Committee, RoP [para 52], 16 May 2019.
285 Oral evidence, CYPE Committee, RoP [para 134], 16 May 2019.
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. charge an individual or refer the case to the Crown Prosecution Service
for advice on how to proceed, which is followed by the CPS making a
decision on whether an individual should be charged, and what that
charge should be.

312. The objection to the Bill cited most often in our consultation respOhses
related to the risk of parents being prosecuted as a consequence of the defence’s
removal. Concerns expressed about the principle of “criminalising” parents are
considered in section 2.4 of this report.

Charging and prosecution

313. While Be Reasonable Wales referred to the “massive ungertainty” introduced
for parents and police by removing the defence of reasona@ble punishment;?s the
Equal Protection Network Cymru emphasised:

“[..] the purpose of the Bill is.not to prosécute parentsand to haul them
before the courts. The purpaseds to reduce and prevent the physical
punishment of childrenf@éross the country.”2s

314. The Bill's Explanatory Memerandum states:

“The police and CPS [..] agree that a proportionate response [to a case
of physicalfpunishment] in the best interestsiof the child is essential.”28

315. In terms of themmdmiber of prosecutions that might occur in Wales as a result
of the legislationgthe Explanatory Mefnorandund explains:

. Ih thé absence of any other reliable data to make estimates, police data
from New Zealand fiasjbeen used as a proxy to provide an estimate of
patential numbers éf cases prosecuted in Wales in the five years
following commencement;

. the estiprated numbers for Wales are based on Wales having around
60% of the numbers of O-14 year olds compared with New Zealand (the
legislatiominsNew Zealand applies to O-14 Year olds);

. subjectto the caveat of being estimates only and robust monitoring
being required following commencement to accurately measure the
numbers, the estimated number of cases prosecuted over 5 years is 38,

286 Oral evidence, CYPE Committee, RoP [para 385], 2 May 2019.
287 Oral evidence, CYPE Committee, RoP [para 496], 2 May 2019.

288 Explanatory Memorandum, Welsh Government, para 4.11, page 25.

106



Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill: Stage 1 report

with an expectation that the numbers of cases prosecuted would level
off as awareness of the law change increases.2°

316. Views on the likely numbers of prosecutions varied. Evidence submitted by
organisations and individuals responding in a professional capacity anticipated
very small numbers of prosecutions. They pointed to experiences in other
countries where similar laws had been passed without parents being prosecuted
at any “‘concerning level” 2° They suggested those who talked of,the Bill
‘criminalising” parents were “fearmongering”.2 Those against theBill warhed that
no “cast-iron figure” could be given for the likely number of ‘convietions and
guestioned the sophistication of reporting methods in countries operating similar
laws.292

What we heard from people about charging andgsf@ggecution

“[..] data from the police liaison unit infers that there would be around. 1,300
investigations into smacking as an assault after the law changes in'the first five years of
implementation. So, how many parents arewe going to see criminalised for.actions
that we'd now call smacking or reasonable chastisement in the first years of
implementation?”. Be Reasonable Wales (RoP [para 209], 2 May.2019)

“[..] the vast majority of cases that would be investigated would be dealt with below
that threshold of prosecution”’. Equal Protection Network Cymru (RoP [para 496], 2 May
2019)

‘Good parents could e criminalised”. The Christian Institute (CADRP 609)

“[..] the proposed Billallows for potential criminal liability for parents who lightly smack
their children”. Evangelical Alliance (CADRP 644)

“There'is no evidence of negative consequences in any of the 54 countries that have
prohibited physical punisnment. On the contrary, approval and use of physical
punishment have declined and there is no evidence that prosecutions or child
apprehensions have.increased”"Dr Joan Durrant - Child-Clinical Psychologist and
Professor (CADRP 640)

289 Explanatory Memorandum, Welsh Government, paras 8.40-8.41, page 51.
290 Oral evidence, CYPE Committee, RoP [para 492], 12 May 2019.

291 Oral evidence, CYPE Committee, RoP [para 504 and 492], 12 May 2019.
292 Oral evidence, CYPE Committee, RoP [paras 385 and 318], 12 May 2019.

107



Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill: Stage 1 report

317. Matt Jukes, Chief Constable of South Wales Police, told us he did not
anticipate a high number of people being charged and/or prosecuted under this
Bill, because:

. there is a move towards diverting people away from the criminahjustice
system;

. the evidential and public interest tests that apply for a grosecution'to be
pursued are high.2

318. He explained that while the evidential and public interest tests are a matter
for the CPS, “we [the police] use that same test in our decisien making as well”. He
went on to say:

“We will no doubt, in some cases, conclude that the public interest is
not served by—and the CPS would—prosecution but by some.other
form of intervention."2

Box 1: The CPS's evidential and publiciinterest tests
The evidential test

The prosecutor must first decide'whether or not there is enough evidence against the
defendant for a realistic prospect of conviction. This tneans that the magistrates or jury
are more likely than not to convict the defendant of the charge. If there is not a realistic
prospect of conviction, the'case must not go'ahead, no matter how important or
serious it maysbe. It is the duty of every Crown Prosecutor to make sure that the right
person is prosecuted for the right offence. In doing so, Crown Prosecutors must always
act in theinterests of justice and not only:for the purpose of obtaining a conviction.

The public interest test

If the Crown Prosecutor decides that there is a realistic prospect of conviction they
must then consider whetheriit.isdn the public interest to prosecute the defendant.
While the public interest will vary from case to case, broadly speaking the more serious
an alleged offence the more likely it will be that a prosecution is needed in the public
interest.

A prosecution is less likely to be needed if, for example, a court would be likely to fix a
minimal or token penalty, or the loss or harm connected with the offence was minor
and the result of a single incident. The interests of the victim are an important factor
when considering the public interest. Crown Prosecutors will always take into account

295 Oral evidence, CYPE Committee, RoP [para 80], 16 May 2019.
2% QOral evidence, CYPE Committee, RoP [para 80], 16 May 2019.
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the consequences for the victim and any views expressed by the victim or victims'
family.

Deciding not to prosecute

If the Crown Prosecutor decides that a prosecution should not go ahead, the case will
be stopped. The decisions made by the CPS are based on publicly available, clear and
visible legal guidance.

319. When asked about charging and prosecution if the‘defenee is removed, the
Chief Crown Prosecutor for Wales, Barry Hughes, told us:

. it is a matter for the police to decide whether they refer a case to.the
CPS;

. under the current law it is unlikely that semething like @ “light smack to
the leg” would come to the'CPSdoecause the police would consider
reasonable chastisementtoyprovidé a defence;

. if that defence is remaeved, “then obviously there'is a greater possibility
that it would befreferred @ the CPS”;

. ‘I would likesto think—=and | think this is\whatawill probably happen in
practice~that/the police would takea view that the evidential test may
have beenisatisfied because the defencethad been removed, but it
wouldAbe in the public interestito prosecute” 2%

320. Hé went on to explain:

‘lt'may be thatthéypolice decide that it is [in the public interest to
prosecute]—it may have been two smacks, three smacks, so it moves
towards the endief the spectrum that would suggest that matters are
becomiing rather. more serious. So, it may be referred to the CPS for a
charging decision. We would then apply independently the same test,
and we would probably conclude that the evidential stage was met in
that instance because the defence no longer exists, which takes us on
to considering the public interest [..] every case is going to be unique
on its own facts, but in the circumstances that I've described, if it is just
a light smack and it's a one-off and there’s no history of this, it would

295 Oral evidence, CYPE Committee, RoP [para 20], 6 June 2019.
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probably be the sort of offence we'd decide it wouldn't be in the public
interest to prosecute.”?®

321. The Chief Crown Prosecutor for Wales also explained:

. with the removal of the defence, the public interest test would “‘come
into the fore that much more quickly”’, but that “the essencge of itis
about proportionality, and trying to come up with an agproach that is
proportionate to the offending”;>”

. the chances of prosecution are “pretty low, butgheyire greater than they
are presently” ;2

. the numbers of prosecutions are likely to be small- ‘| would be very
surprised if we were to prosecute apything other than low single figures
a year, if that much” ;2%

. the burden of proof would lge thedprosecution’s and they would need to
establish their case beyond a reasonable doubt;3°°

. the law exists to set oUt “what is acceptable, whaidis Not acceptable. It
doesn’t necessarily meanawe need to useghelaw ferthat, but it signifies
how society views a cettain behaviourz”

322. While the Deputy Minister acknowledgéd, the difficulty establishing a
baseline for the likely AumBer of cases that wauld fall under this Bill, she stated:

‘[..Jwe dén't anticipate that there will be a significant number of
prosecutions.”z°2

323. The Deputy Minister reiterated that the purpose of the Bill is to protect
children, and to change behaviour through awareness raising which she hoped
would reduce prosecutions,to single figures a year.3°* She also stated that the
Welsh GovernmenptWanted to “make quite sure that there is a proportionate
response to any possible offence that has been committed”, referring to the

296 Oral evidence, CYPE Committee, RoP [para 21], 6 June 2019.
297 Oral evidence, CYPE Committee, RoP [para 96], 6 June 2019.
298 Oral evidence, CYPE Committee, RoP [para 88], 6 June 2019.
299 Oral evidence, CYPE Committee, RoP [para 85], 6 June 2019.
300 Oral evidence, CYPE Committee, RoP [para 67], 6 June 2019.
301 Oral evidence, CYPE Committee, RoP [para 59], 6 June 2019.
302 Oral evidence, CYPE Committee, RoP [para 38], 2 May 2019.
303 Oral evidence, CYPE Committee, RoP [para 38], 2 May 2019.
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requirements on the police and the CPS only to charge and prosecute where
there is sufficient evidence and where it is in the public interest (which would
include consideration of the child’s interests)

Child witnesses and Registered Intermediaries

324. The Bill's Explanatory Memorandum makes reference to the patentialfor
evidence of physical punishment to be gathered from child witnésses:°s

325. The Explanatory Memorandum states that Registered dntermediaries°s:

. must be considered for use at court in every caseiinvolving a child
witness;

. would not necessarily be used if thereswas unequivocal eviderce such
as CCTV or a witnhess statement;

. will be paid for by the policedor the inuéstigative stage'and by the CPS if
the case gets to court3%’

326. \While the Explanatory Memorandum states that there wasiya shortage of
Registered Intermediaries im\Wales, particularly those™who are Welsh speaking,
both the Deputy Minister and the Chief Crown Rrosecutorifor Wales pointed to a
recent Ministry of Justicerecruittnent exercise that they said had addressed this

gap.SOS

327. When asked if hewvas concernedsthat the availability of Registered
Intermediaries,couldibe a barrier to the Bill's implementation, the Chief Crown
Prosecytorsaid:

‘L4 it has the potential to serve as a barrier, but in practice, | don't think
it would be a barrier )l think, particularly given the very low numbers

304 Oral evidence, CYRPE Committee, RoP [para 39], 2 May 2019.
305 Explanatory Memorandum, Welsh Government, paras 28-29, pages 76-77.

306 Registered intermediaries are communication specialists (e.g. speech and language therapists,
psychologists) who will assist to ensure answers are communicated more effectively during police
interview and when giving evidence at trial. They are recruited, trained and accredited by the
Ministry of Justice.

307 Explanatory Memorandum, Welsh Government, page 76.

308 Oral evidence, CYPE Committee, RoP [para 75], 2 May 2019 and RoP [para 147], 6 June 2019.
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we're talking about, we would be able to manage it. I've got no
significant concerns, | have to say.”%

328. The Welsh Chief Officer Group’s and All Wales Policing Group's joint response
to our consultation raised concerns about the potential for child witnesse§to be
removed from their parents’ custody during an investigation:

“[..] in some cases the evidence of a child against their{parent would be
needed to support and proceed with a prosecution. [mithese cases, to
prevent interference with the prosecution and aspart.of a.safeguarding
measure the child or parent would not be abléito reside together.”°

329. Given the potential seriousness of this unintended consequence, we
guestioned Matt Jukes, Chief Constable of South Wales Palice, in more detail. He
responded that it was flagged as one of the Bill's potential unintended
consequences, but that he would not weighithem all equally. He added

“[..] this is no different than‘thesituation now. In situationswhére
children are witnesses dmmmattersdthat particularly. go to their parents as
the alleged offender/of course we have to make deeisions about
interference withawitnesses/but more fundamentally, we're making
decisions every singlé.day about whether a child can remain in the
home that they're in now. [..] We do knowithat/parental incarceration is
one of the adverse childhood expériences that has a consequence in
later life;and sort think in that public interest test there will always be a
guestion abeut whether prosecutinga parent on the evidence of their
child is'goihg to be in [..] the public interest.”"

Out of court disposals

330. The Bill's Explanatory Memerandum states that, should the Bill be enacted,
the Welsh Government anticipates out of court disposals may be offered to a
parent found to havelpunished their child physically, depending on the
circumstances of the case 3”

331. Out of courtidisposals are a type of disposal for a criminal act, generally
issued by the police. Their aim is to allow quick and proportionate handling of

309 Oral evidence, CYPE Committee, RoP [para 147], 6 June 2019.

310 Written evidence, CYPE Committee, CADRP 387 - Welsh Chief Officer Group and All Wales
Policing Group.

31 Oral evidence, CYPE Committee, RoP [para 120-121], 6 June 2019.

312 Explanatory Memorandum, Welsh Government, para 18, page 75.
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low-level, often first-time, offending which could be resolved more appropriately
without a prosecution in court. They include cautions and community resolutions.

Box 2: Cautions and community resolutions

Cautions are given to anyone aged 10 or over for minor crimes, subject to admission of
an offence. A caution is not a criminal conviction, but forms part of a person’s criminal
record and may be revealed as part of a DBS standard or enhanced check.

Community resolutions are informal non-statutory disposals used for dealing with less
serious crime and anti-social behaviour where the offender accepts responsibility. It can
be offered with a diversion scheme e.g. advice and support on positive ways to providé
discipline to children. It does not form part of a person’s.eriminal record but may be
revealed as part of a DBS enhanced check.

Source: Explanatory Memorandum, pages 75-76

332. The Children’'s Commissioner for Wales,** the'Police,™ and the Chief
Prosecutor for Wales®s referred to out ofi¢ourtdisposals as an alternativé to
prosecution for an individual being investigated for the first time for using physical
punishment on their child. Matt Jukes, Chief Constable ofiSouth \Wales Police,
stated:

“[..] diversion and other interventions, ather,than criminal justice, will be
key if thé intention of Government'is not.to bring more parents directly
through'the'core criminal justice system. "

333. He went'on to@xplain that while out of.court disposals are not a devolved
mattergand no duty can be put on theyoli¢e to use them under the
constitutionalbsettlement, drivers,for ensuring that key public services work
togetheritodeliver alternativés, to ctiminal justice were crucial®” The Police and
Crimme'€ommissioner forilGwent, Jeff Cuthbert, emphasised the importance of
comMmitting to diversionaryischémes in order to signal that the Bill's aim is to
safeguard children’s well-beging rather than to penalise or “criminalise” parents.®

334. Amongrthe, parents who supported the Bill with whom we spoke in
discussionigroupson 6 June 2019, the point was made that it would be

315 Written evidence, CYPE Committee, CADRP 160 - Children’s Commissioner for Wales.
314 Oral evidence, CYPE Committee, RoP [para 98], 16 May 2019.
315 Oral evidence, CYPE Committee, RoP [para 85], 6 June 2019.
316 Oral evidence, CYPE Committee, RoP [para 51], 16 May 2019.
317 Oral evidence, CYPE Committee, RoP [para 56], 16 May 2019.
318 Oral evidence, CYPE Committee, RoP [para 98], 16 May 2019.
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worthwhile having “speed awareness type” courses where parents could choose to
attend a course rather than face prosecution.

335. When asked about diversionary schemes, the Deputy Minister said they could
be a “very important” way to avoid a parent being prosecuted ®° She expladined
that discussions with the police were underway, and that the Implementation
Group would be asked to discuss diversionary schemes “as one of thie key things
that we wanted to bring in"32°

336. The Deputy Minister acknowledged that the use of outieficourtidisposals is
not a devolved responsibility, but stated that work wouldiee Undertaken with the
Home Office, the Ministry of Justice, the CPS, the police, andithe“police and crime
commissioners to consider suitable interventions.3 Sheexplained that exploratory
work was underway with the Police Liaison Unitin Wales to develop “a sditable
diversion scheme, with a focus on advice and support on positive alternatives to
physical punishment” to be potentially given'through a communityresolution
order rather than a caution

337. The Deputy Minister confirnged mwritifig that:

. a dedicated work-stream had been established by the Implementation
Group to consider outyof court disposals and diversions;

. options fofsueh dispbdsals and diversions\will'range from a leaflet or
online e<learning, course” to a face-to-face group session;

. costs Wilhvary'according tofthe options agreed, but will be estimated on
the assumption that the police’s current figure of 274 cases will increase
Pyal0O0% after the Billicomes into force (based on data in New Zealand
that demonstrated. a doubling of reports after similar legislation was
introduced there) >

338.\When asked if parentswould be expected to pay to participate in
diversionary schemes developed for the purpose of this legislation, the Deputy
Minister stated that discussions had not reached that level of detail but she would

319 Oral evidence, CYPE Committee, RoP [para 188], 2 May 2019.

320 Oral evidence, CYPE Committee, RoP [para 188], 2 May 2019.

321 Oral evidence, CYPE Committee, RoP [paras 150 and 152], 12 June 2019.
522 Oral evidence, CYPE Committee, RoP [para 152], 12 June 2019.

323 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 1July
2019.
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be “very surprised if parents had to pay to go on a course” and would not see that
being “very helpful” 2

Recording information and Disclosure and Barring Service (DBS)
checks

339. Employers can check the criminal record of someone applying for a jok. This
is known as a Disclosure and Barring Service (DBS) check. The most detailed of
the DBS checks - the enhanced check - can show any information,held By local
police that is considered relevant to the role32* This includes non*éenviction data.

340. A number of individuals who responded to our consultation cited the Bill's
potential impact on parents’ employment prospects =iif they were investigated
and/or prosecuted, for physically punishing theigehild — as a reason not6
support it. Be Reasonable Wales asked:

‘How many parents are going to haveypolice cautiofs/which would
appear in Disclosure and Barring Service checks and'affect, potentially,
their employment?:26

341. Some parents with whaem we spoke in discussiemgroups on 6 June 2019
who opposed the Bill raised cofaicerns that a record of anyiinvestigation would be
created even if a prosecution was not pursued. Theywere worried that this could
be picked up in DBS checks, potentially imygaeting\negatively on parents’
employment prospects.

342. Police representatives highlighted that)regardless of whether an arrest,
chargeofiprosecution were pursued, ihformation about any incidents reported to
them would Be'recorded on their systemes:

“[..] if you call the police, you get the police, and if you get the police,
information about those families goes on to police systems, not
because”we wish to surveille families, but because we wish to protect
the children'who are living in them.”?

343. They added:

324 Oral evidence, CYPE Committee, RoP [para 190], 2 May 2019.
325 UK Government, DBS check, [accessed 5 July 2019].

526 Oral evidence, CYPE Committee, RoP [para 209], 2 May 2019.
327 Oral evidence, CYPE Committee, RoP [para 84], 16 May 2019.
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. the threshold for recording an incident as a crime is very low, “so they
will get recorded as crimes”;328

. while the consequences of holding such records needed to be
considered from a family court and disclosure perspective, suchikecords
are all “being managed now in many, many cases, absent of this changé,
because, of course, dealing with allegations around assaults on children
is not something we're not already doing in many, many cases”;32°

. allegations of assault against a child will “never befiltered from the
considerations for, particularly, an enhanced diselosure and barring
application [..] but the more likely disclosures will'¢ome where there are
multiple reports or the reports have resultediin some action”;®°

. the disclosure of information from_the police to other bodies, including
the Disclosure and Barring Service (DBS), have to be propertionate, /so,
we [the police] work very hard to contextualise our dis¢losures,
particularly in relation to casesawhere no further action has/bgén
taken’;®

. if the Bill were to pass, further consideratiommwould need to be given to
how incidents of physical punishment in\Wales\would be recorded
while continuing to ensure consistencylof'@lime reporting with the rest
of the UKfand in line with Home @ffice Counting Rules 2

344. \When asked about the potential impact of the Bill in relation to the
recording and disclesure of non-convictionidata, the Deputy Minister stated that
the issugf@pplies beyond this proposedilegisliation. However, she acknowledged
the potentialimpact for thosg inyprofessions such as teaching or childcare who
require enhanced certificatésyShe'went on to explain:

“[..] when disclasing information held locally, the police follow the
quality.assurance framework, and information must pass certain tests,
which are related to considerations of relevance, substantiality and
proportionality, and considerations of the safety aspects as well of
disclosing information. And the police must record their thought

528 Oral evidence, CYPE Committee, RoP [para 129], 16 May 2019.
329 Oral evidence, CYPE Committee, RoP [para 51], 16 May 2019.

320 Oral evidence, CYPE Committee, RoP [para 131], 16 May 2019.
331 Oral evidence, CYPE Committee, RoP [para 134], 16 May 2019.

332 Written evidence, CYPE Committee, CADRP 387 - Welsh Chief Officer Group and All Wales
Policing Group.
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process, their rationale, explaining how and why they reached all of
their conclusions and their decisions. And this information is then
assessed by the chief officer to determine whether it's reasonable to
believe that it's relevant, and whether, in their opinion, it ought to be
disclosed. Information should only be disclosed if it meets both of
those requirements.”s

345. The Deputy Minister's official added that the police and DBS already have to
consider whether to disclose information of this nature, and thatay'very, very small
proportion” of non-conviction information is currently released té"an employer
during a recruitment process. Based on that information, she stated that
disclosure would be expected to remain “at a very low level"under the Bill 3*

346. The Deputy Minister confirmed in writing_that in Wales in the year 2018-19, of
the 2,582 enhanced/standard DBS applications despatched:

. 2,536 of 2,582 (98.2%) were déspatcheddclean” (i.e. there was no
recorded information of any sert);

. 44 of 2,582 (1.7%) were despateched containing information on
convictions/cautions;

. 2 of 2,582 (0.19) were despatched containing non-conviction data (local
police forge “appraved” information).>*s

347. The Deputy Minister stated in correspondence that “clear guidance” on the
inputting of infofmation to the relevant national database would be “essential” in
relation_te convi¢tion and non-conviction data and that these and the associated
costssare matters of detailed ifaplementation which we will discuss further with
the police and others as required®®® She emphasised, however, that in relation to
the DBS process more génerally, she did not expect the Bill to necessitate any
ehanges and reiterated that the process was governed by UK primary legislation .7

333 Oral evidence, CYPE Committee, RoP [para 156], 12 June 2019.
334 Oral evidence, €YPE Committee, RoP [para 165], 12 June 2019.

355 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 1July
2019.

3%6 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 25
April 2019.

357 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 1 July
2019.
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Divergence in law between Wales and England
348. The Bill's Explanatory Memorandum states:

“While a large increase in the volume of cases coming before the
criminal courts is not anticipated, there will be a need to ensure legal
professionals are aware of the change in the law, particularly asthere
will be a divergence in the law between England and Wales.'#*

349. The CPS's response to our consultation highlighted:

“Wales intends to abolish a defence that will stilbapply.in England. The
geographical proximity, single prosecutingiauthority and court
structure covering England and Wales create petential barriers.”>s°

350. We asked the Chief Crown Prosecutordor Wales to elaborate on the CPS's
written evidence in relation to the impact of this divergence in law between
Wales and England. He said:

. there would be more gases that would pass the'evidential stage in
Wales than there would be in England, becausesthe defence would still
apply there, raisiftg issuesiof public awarehess, particularly for those
travelling to Wales from England (whete the defence will continue to
exist) 340 Section 34 of this report considers the'issue of raising awareness
of the law amaong visitors to Walgs in more detail;

. policy'guidanee and chargifg standards would need to be updated and
re-issugd to reflect the changes, but he was content that the CPS Code
ehables potential divergence ofWelsh law to be taken into account
meaning that the CPS issufficiently flexible

. a certain degree of divergence of laws already exists in the UK and is
recognised by thel€PS e.g. using an electric collar on a pet or picking
cockles'in certaingareas are offences in Wales but not England, 32 and

338 Explanatory Memorandum, Welsh Government, para 40, page 78.

339 Written evidence, CYPE Committee, CADRP 293 - Crown Prosecution Service.
340 Oral evidence, CYPE Committee, RoP [para 28], 6 June 2019.

34 Oral evidence, CYPE Committee, RoP [para 28], 6 June 2019.

342 Oral evidence, CYPE Committee, RoP [para 58], 6 June 2019.
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you can be disqualified for driving in Scotland with 22 ug of alcohol in
100 ml of breath, whereas in England and Wales, the limit is 35 pg;>3

. awareness of the divergence would need to be raised among
prosecutors who practice on both sides of the border.3

Box 3: Relevant CPS Guidance

The Code for Crown Prosecutors is a public document, issued by the Director of Public
Prosecutions that sets out the general principles Crown Prosecutors should follow
when they make decisions on cases.

The Charging Standard sets out how to approach charging decisions and prosecutions
in cases involving various offences against the person. It is designed to assist
prosecutors and police officers in selecting the maestiappropriate charge, in the light of
the facts that can be proved, at the earliest paossible opportunity.

_______________________________________________________________________________________

351. With regard to changes to/CPS Charging Standardsiand Guidance, the Chief
Crown Prosecutor for Walesstated that any necessammupdates would be made so
that they were appropriate for @se in Wales andiEngland;and that the guidance
in relation to the public interestgest would probablyirequire more work than in
relation to the evidéntial test> He was confident, however, that this would be
achieved and the guidanéerwould be “fit for purpose” by the anticipated
commencemeént datese

352. Wheéhn, asked if updated guidanceien how the proposed law would apply
should befavailable now, to enable people to understand how the Bill’s provisions
would werkdn practice, hessaid:

‘I honestly dontithink that would necessarily be helpful. [..] What we
would efAvisage is that we would simply want to take the present public
interest factors, which are set out, in my view, very clearly in the code for
Crown prosecutors, and we would provide a degree of detail around
those that relates more specifically to the issues that we're discussing
here. SO, it would be taking principles of generality and according them
a degree of specificity. And we'd need to work that up as we go along,

343 Oral evidence, CYPE Committee, RoP [para 29], 6 June 2019.
344 Oral evidence, CYPE Committee, RoP [para 48], 6 June 2019.
345 Oral evidence, CYPE Committee, RoP [paras 32 and 42], 6 June 2019.
346 Oral evidence, CYPE Committee, RoP [para 79], 6 June 2019.
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and | think you'd run a risk of putting the cart before the horse, if | may
put it like that.”»”

353. The Police and Crime Commissioner for Gwent, Jeff Cuthbert, emphasised
the importance of ensuring that other statutory bodies beyond the policefand
CPS were aware of the divergence in the law, including Her Majesty’s INnspectoraté
of Constabulary and Fire and Rescue Services 34

354. The Deputy Minister acknowledged the need for guidance te be amended if
the Bill becomes law, and stated that the CPS had representation.on, the
Implementation Group to ensure that the necessary details are discussed and
agreed with all relevant parties*° The Deputy Ministgr's official added that more
detailed conversations about the evidential and publi@jinterest tests, including,the
‘pragmatic and proportionate” consideration of,the best interests of thesEhild,
would take place as part of the implementation petiod.?s°

Impact on police, Crown Prosg€Ution'§grvice and{cOurfl capacity

355. The Bill's Explanatory Memorandum states:

“To take account of concerns about the potential impact on public
bodies, we have engaged with relevant public'bodies [..] Together, we
have considered the immpact on resourcesand on how they could work
to ensure consistent implementatien across Wales, so that parents can
have a reasofiable expectation of how allegations will be dealt with,
wherever they live in Waless#5

356. ThesExplanatory Memorandum also states that while the Welsh Government
anticipatesthe Bill will have afmtilcnpact on the justice system and the police,
prédicting its impact accurately isecomplex due to:

. there being no precedent in the UK for removal of the defence, and
there being,only limited relevant data from other countries to indicate
the likely increas&’in referrals/prosecutions following the removal of the
defence;

347 Oral evidence, CYPE Committee, RoP [para 54], 6 June 2019
348 Oral evidence, CYPE Committee, RoP [para 96], 16 May 2019.
349 Oral evidence, CYPE Committee, RoP [para 67], 2 May 2019.
350 Oral evidence, CYPE Committee, RoP [para 92], 2 May 2019.

351 Explanatory Memorandum, Welsh Government, para 4.12, page 25.
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. outcomes being dependent on societal attitudes, awareness of and
responses towards the new legislation;

. outcomes depending on Crown Prosecution and justice policy in
relation to the new legislation 32

357. The impact of the Bill on the capacity of the police and the coufts, and the
potential diversion from what were perceived to be more serious€hild, protection
cases, was cited by a significant number of individuals who respanded toour
consultation as a reason for not supporting the proposal todemeve the defence.
Be Reasonable Wales also raised concerns about the impact the Bill would have
on police and court capacity.*? This was also an issue raisedby some of those in
support of the Bill - Clybiau Plant Cymru Kids Clubs suggested that the Billicould
place greater demands on the police (and sociakservices) Which, in turpgéauld
impact on wider issues around child safety, 3

358. In relation to their capacity to deal'with thelégislative change, police
representatives stated:

‘Unless it [the Bill] absolutely unlocks the floodgateswef reports, this is
not going to destabilise ourdelivery in front=lineloperational policing."s>

359. The Chief Crown Prasecutor for Wales said:

“[..] mydtake on it is the number©f offences is likely to be very small and
we wouldiyprobably have two or three specialists trained in this so that
any.case,that comes through goes to people who've got a close
network and can talk to eagh other."s¢

360. TheChief Crown Prosecutorifor Wales also emphasised that maintaining a
cleanrecard of any cases feferred tothe CPS after enactment would be important
to review progress and measure impact later down the line.’¥ However, he argued
that'as prosecution.is not thefirst port of call” for the provisions of the Bill, he did

352 Explanatory Memorandum, Welsh Government, pages 44-47.

353 Written evidence, CYPE Committee, CADRP 92 - Be Reasonable.

354 Written evidence, CYPE Committee, CADRP 646 - Clybiau Plant Cymru Kids Clubs.
355 Oral evidence, CYPE Committee, RoP [para 180], 16 May 2019.

356 Oral evidence, CYPE Committee, RoP [para 21], 6 June 2019.

357 Oral evidence, CYPE Committee, RoP [para 83], 6 June 2019.
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not foresee prosecuting “anything other than low single figures a year, if that
much” %8

361. We wrote to the Ministry for Justice to ask for its view on the Bill's
implications for the workload of services within its remit. It stated that its €encerns
about the “unknown effect the policy will have on the number of cases‘teported;
with corresponding impact on policing, the CPS and court volumes” had been
discussed with the Welsh Government . It reported:

. the CPS does not anticipate significant increases immweorkload;

. regarding criminal courts, Her Majesty’'s Courts and Tribunal Service
(HMCTS) expects ‘minimal impact” on caselead forithe Magistrates
Courts, but highlighted potential issues aroundiehild witnesses.as
mMagistrates courts are not set up tafaccommodate their needs (issues
relating to child witnesses are dealtywith in more detail ingparagraphs
324-329 of this report);

. HMCTS had “serious coneerns” that'use of the removal ‘of the defence by
feuding parents could delay proceedings in the family.court “which is
already under pressure’, (thedssue of malicieus reporting is dealt with in
more detail in sectiomy3.5 of this report).3%°

362. When asked aboutithedikély impact of the Bill on"the service capacity of the
police, CPS and courts,the Deputy Ministér responded:

‘I thinkswe have to rely onwhat'the people who run those organisations
are telling us. Certainly, the .CPS say that they can cope. CAFCASS say
that they can cope {1 the other important thing to recognise is that
this area of work.is already dealt with by all these people. So, the CPS is
already involved in changing its guidance all the time, so it's not going
to be much of'an impact for them to actually have to do that over this
issue. [dFaccept that we're working in a situation where there's a
general pressure on public services, but | think this area that we're
legislating on here is part of what everybody's doing already. And so |
don't see it as such a big thing in terms of impact.”*

358 Oral evidence, CYPE Committee, RoP [para 85], 6 June 2019.

359 Correspondence, Ministry of Justice to the CYPE Committee, 14 May 2019.
360 Correspondence, Ministry of Justice to the CYPE Committee, 14 May 2019.
361 Oral evidence, CYPE Committee, RoP [para 177], 12 June 2019.
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OUR VIEW

363. We recognise and understand the apprehension with which a significant
proportion of respondents to our consultation view the removal of the defence of
reasonable punishment and its potential to lead to implications for parents:
However, we are assured by the views of senior representatives of thé criminal
justice system that a proportionate response to reports will be adépted anda
significant number of charges or prosecutions are very unlikely toyarise asa
consequence of this Bill. We also welcome the Deputy Ministers,categorical
statement that the aim of this Bill is “to protect children™andthat she wants “to
make quite sure that there is a proportionate response to any possible offence
that has been committed” >

364. Nevertheless, we do not dismiss the con€ernsof those whose oppositionto
the Bill is founded on the belief that it could¥criminalise” parents. \We believe that
important steps need to be taken to emsure thatthis Bill does'hot haye a
disproportionate impact on families —ihcluding in terms of prosecution — and
that those steps are clearly definéd and communicated to the public'and
professionals alike.

365. In our view, the developmént of appropriate aut of court disposals will be
essential to ensuring that the Bill does not lead to unintended prosecutions. These
disposals should fa€us on positive alternatiyeésito physical punishment and on
encouraging ratherithan penalising parents, whose tole we both value and
recognise to Besfrequently challenging.

366. Further details about how out of ‘Ceurt/disposals will work in practice in the
contéxt of this Bill need to befagreed as soon as possible. This is essential to
provide ¢larity about howahAedaw will be implemented and important in order to
assureithe public that the vast majority of cases currently captured under the
defence of reasonable punishnaent will not lead to parents being prosecuted.

367. Linked to this, careful Consideration of the release of non-conviction data as
part of disclesures for DBS is crucial. We note the very low figures of non-
convictionidata released in 2018-19, and the steps in place to assess the
proportionality of releasing information under standard and enhanced checks.
While we recognise that this is a non-devolved area, it is essential that the Welsh
Government work with non-devolved services (and UK Government departments
where necessary) to develop very clear guidance for police forces in Wales about

362 Oral evidence, CYPE Committee, RoP [para 39], 2 May 2019.
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the recording of information relating to investigation of allegations of the physical
punishment of a child. Strict guidelines must also remain in place in relation to
the release of information under DBS applications.

368. While we are reassured that the low numbers of cases anticipated toreach a
charge or prosecution mean that the police and CPS are unlikely to be
overwhelmed, we welcome the work underway to establish more r@bust baselines
for the number of cases of physical punishment of a child that are likely to arise.
We believe this is particularly important in light of the Welsh Goveknment'’s aim of
increasing awareness of the issue among the general public, whiehrwe recognise
could have an impact on the number of reported concerns, about physical
punishment.

Recommendation 4. That the Welsh Government work with the poligér€rown
Prosecution Service and relevant UK Goverimentidepartments to develop, as a
matter of priority, a clear pathway to divert €ases that would cugéntly be
captured under the defence of reasghable punishment away.from the criminal
justice system, where appropriate andprope@rtionate to do so. Such diversionary
schemes should focus on encguraging and supportingfarents rather than
penalising them.

Recommendation 5. That the\Welsh Government work with the police and
relevant UK Governmentidepartments to develap, assasmatter of priority, clear
guidance for police forces in Wales aboug'the recarding of information relating
to investigation of‘allegations of the physical punishment of a child(ren).

Recommendation 6. That the Welsh Government continue its work to establish
a mofe robust baseline for the numbemef cases of physical punishment of a
childpand provide updates to the National Assembly on a regular basis.

3.8 Wevolved servides

369. Those in favollr and against the Bill were largely united in the importance
they attached to'supporting families and ensuring that all parents have access to
services andfinfermation that can support them in this role. However, while some
supporters of the'Bill saw the legislation’s passage as an opportunity to increase
engagementiwith — and awareness of — positive parenting and additional
support, opponents questioned the need, wisdom, and likely success of changing
the law to achieve this aim.

Availability and capacity of services to support families

370. The Bill's Explanatory Memorandum states:
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‘Providing information and support to parents and raising awareness of
the legislative change is part of the plan for implementing the
legislation, alongside the ongoing provision of advice and support on
positive alternatives to physical punishment. A reasonable period after
Royal Assent and before the new arrangements are brought intexforce
is proposed, to allow sufficient time to allow for this. As part of ithe
preparation for implementation, we will work with key stakeholders in
Wales to consider what, if any, additional support [..]4s.required.”°

371. There was a strong consensus among those in favour of the™Bill that support
for parents, including alternative methods to physical punishment and “positive
parenting” information, needed to be in place alongside thislegislation. It was
argued that this was necessary if the aim of reducing physieal punishment of
children was to be achieved, and any unintendé@@iconsequences arising from the
Bill (including “criminalisation”) mitigated 3% This view was summarised by BASW
Cymru:

‘[..] it's an imperative that legislative change be accompanied by
support services and information for parents that conveys messages
about positive parenting and alternatives to physical punishment
instead of introducing a*lblame’ culture where,théy risk being
criminalised instead of supported and educated about appropriate and
less harmfulparenting strategies.’sss

372. However, questiens were raised about the universal availability of support
services in WalesnkarlyYears Wales highlightedsthat existing parenting support is
often only available as part of a targeted programme either in designated areas
(suchdas Flying Start) or “may ohly become available following undesirable
ingidents’ ¢ The Children’'s Commissioner for Wales told us that “much more” is
needed tolsupport parenits to understand and find the best way to parent. She
added that help was needed for parents - regardless of their social class or culture
= to find “new optiens’ when disciplining their children:” The WLGA summarised
the position as fallows:

363 Explanatory Memorandum, Welsh Government, para 4.8, page 24.
364 Oral evidence, CYPE Committee, RoP [para 68], 8 May 2019 and RoP [para 547], 2 May 2019.

365 \Written evidence, CYPE Committee, CADRP 283 - British Association of Social Workers (BASW)
Cymru.

366 Written evidence, CYPE Committee, CADRP 536 - Early Years Wales.
367 Oral evidence, CYPE Committee, RoP [paras 634 and 635], 2 May 2019.
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“[..] we need to ensure that there is that support available to parents
and carers that do sometimes struggle with parenting, and that needs
to be a universal offer across Wales. If we're to progress with this, that
has to be an option that is offered to every parent in Wales."

What we heard from people about support for families

‘I think the government should commit to ensuring that there are free open.access
parenting programmes available to all Welsh parents where parents have the
opportunity to meet other parents. At the moment, parenting programmes are
available only through a professional referral, thus stigmatising the attendees’”.
Individual (CADRP 521)

“[..] innovative far reaching public education will be necessary..This should be for ALL
parents as this is not an issue which just affects poorerfamilies”. Individual (CADRP.522)

“There should be, alongside the bill, plans torprovide more parenting supportin.a way
that does not stigmatise parents e.g. through healthvisiting”. Individual (CADRP 527)

Among the parents with whom wegspPéke omo@Une 2019 in disaussiol gratips, there
was a concern—regardless of whether they opposed or supported the Bill-that support
services for parents lacked resource. Among those who supported the Bill there was an
acknowledgement that there were significant gaps in/services.supporting and
education parents in effective ways of parenting that did not involve physical
punishment.

373. Where parenting support is currently. available there were concerns about its
capacity and,in some. cases, its effectiveness. The National Independent
Safeguarding Board highlighted “gapsiin service provision, whilst health service
reprasentatives acknowledged that support was “patchy” across Wales, despite
MOst healthdooards beingeemmitted to developing preventative services.>®
BASWICymru stated that not enough support services were available to which
parents could be directedanddhat the current number of care proceedings
suggests a problem with existing services:

“Thesnumbers are telling us that something isn’t right at the early
intervention and prevention end. So, either we're not doing enough of
it either we're not doing it right, or we simply aren’t doing it."*”°

368 Oral evidence, CYPE Committee, RoP [para 14], 8 May 2019.
369 Oral evidence, CYPE Committee, RoP [paras 227 and 93], 22 May 2019.
370 Oral evidence, CYPE Committee, RoP [para 326], 16 May 2019.
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374. Health boards and social services raised the potential for an increase in
demand for support services as a consequence of the Bill and the awareness
raising campaign surrounding it3” Dr Dave Williams, Divisional Director, Family
Therapy Services, Aneurin Bevan University Health Board, explained that risks
associated with services' capacity could be mitigated by approaching targeted
and universal services more flexibly (universal services are discussed i mere detall
in section 3.4 of this report):

“It's blurring the boundaries so that we don't have posteode lines that
say, ‘You're Flying Start, you can get enhanced, but if you're.two doors
down the road, then you don't’. It is about develeping,that menu and
having less black-and-white boundaries, ifiyou like,so that we are.able
to have the flexibility for those pockets of families'who need the Flying
Start-type level of intervention but ac¢tuially don't live in a Flying Start
area—that they're able to access the bits of the menu they require.”?

375. Members of the National Indepefdent Saféguarding Boakd explained that
the amount of support available at the momeghnt diminishes as children get older:

“[..] families struggling to deal with adolescentsawould find that there
are fewer services avalilableto support them. We've. seen a contraction
in the provision of youth services that would've traditionally been able
to supportyeung people, particularly in theieommunities. But

parenting support groups for that age group, I'd say, are few and far
between 7%

376. Responding«o concerns about the impact a lack of support services could
have oft the effective implementation ofithie Bill, the Deputy Minister stated that
the proposed legislation hadbeen developed as part of a wider package of
universallfand targeted supportfor parents and children3 However, she
acknhowiledged that moresuppart was needed for parents in the early years as
earlyintervention is_‘key to maahy of the issues that we have to deal with later

S \Written evidence, CYPE Committee, CADRP 174 - Swansea Bay University Heath Board, CADRP
650 - Welsh NHS Confederation and oral evidence, RoP [para 25], 8 May 2019.

372 Oral evidence, CYPE Committee, RoP [para 109], 22 May 2019.
373 Oral evidence, CYPE Committee, RoP [para 222], 22 May 2019.
374 Oral evidence, CYPE Committee, RoP [para 97],12 June 2019.
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on"3s The Deputy Minister recognised the need to “work hard at this to reach
every family”*® and announced that she had asked officials to:

“[..] carry out a mapping exercise to see where the support is and where
the gaps are or opportunities to do more, particularly around
information and advice on positive alternatives to physical pUnishment,
but also more widely. So, we are looking to see where thé gaps are.”?”

377. The Deputy Minister confirmed to us in writing that the mapping exercise
will be undertaken during summer 2019 with external anddnternal stakeholders.
She also explained:

“The findings of the exercise will determinewhat, if any additional
parenting support, advice and information is required to support
behaviour change alongside the Bill, as well as identifying any gaps.in
current provision. The findings willibe reported to me by.the'end of
September.">78

378. When asked whether the WelslmGovernment would maake aicommitment to
provide funding to fill any gaps/identified by the mapping exereisé.in the universal
offer of parenting support for families,£he Deputy Minister Stated that the Welsh
Government “will certainly consider it at that paint® 7

379. With regard to€oneerasm@about supportfor parentswith older children, the
Deputy Minister cammitted to expanding/thelage range of the Welsh
Government's,Parenting: Give it Time_ eampaignffom O-7 years to 0-18 years3e°

Fear of engaging with support services

380. Some individual responses to,our consultation warned that the Bill could
leadto parénts avoiding @ngaging With support services for fear of investigation
and/or prosecution.

575 Oral evidence, CYRE Committee, RoP [para 104], 12 June 2019.
376 Oral evidencepCYPE Committee, RoP [para 145], 12 June 2019.
377 Oral evidence, CYPE Committee, RoP [para 98], 12 June 2019.

578 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 1July
2019.

579 Oral evidence, CYPE Committee, RoP [paras 225-226], 12 June 2019.

380 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 1 July
2019.
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What we heard about the Bill's potential impact on engagement with services

“It [the Bill] will certainly put [up] barriers to parents seeking support from the
authorities if they are struggling”. Individual (CADRP 176)

“There exists in many families a caution about involvement with social services. Itis.my
belief that a fear of possible prosecution will tend to increase the reluctance to seek or
receive help even when necessary”. Individual (CADRP 552)

“[..] the removal of this defence could actually open up this conversation about [..]
what's proportionate and what's responsible, to give people some toolsto manage the
everyday ups and downs and conflict that occur when you're parenting’. Dr Dave
Williams, Aneurin Bevan University Health Board (RoP [para 192], 22 May 2019)

“Creating a culture of suspicion and fear will push parenting problems underground
where people might previously have asked for help from professional services or their
neighbours and friends”. Individual (CADRP 558)

“The Bill will damage the relationship bétween parents and professionals”. Individual
(CADRP 564)

Some parents with whom we sp@ke on 68une 2019 in discuSsigft gréupds, and who
opposed the Bill, worried that the propoesed legislationwould creaté a culture of fear
and suspicion and undermine people’s trust in professionals.

381. When we putithis point to health servi€erepresentatives they recognised
that fear of engagingwvith services was a possible risk, but stated that key to
avoiding this'\weuld beithe tone of pdblic'haessages about the Bill.*®

382. Thé Royal'College of General Practitioners’ representative elaborated:

‘4] if a parent smaacks their child and doesn’'t want to tell us, we're
probably not going to know. If it's a light smack that doesn't leave a
mark, we're notreally going to know and we can’'t change that. But
even infthatsituation, we can bring it up and talk about good parenting
and what's the right way. And so this law'’s still useful, even if we've got
parents Who'are smacking their children but aren’t presenting that
information to us.”#

383. The National Independent Safeguarding Board commented that a change in
culture is needed for parents to engage proactively with support services:

381 Oral evidence, CYPE Committee, RoP [paras 96 and 97], 22 May 2019.
382 Oral evidence, CYPE Committee, RoP [para 414], 22 May 2019.
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‘In Europe, what we see with child protection is that people come
forward and ask services for help. Culturally, in the UK, we have a
culture where children’s services are seen as intervening as opposed to
being invited in. The cultural change, | think, that we need to achieve is
where people, when they're having a hard time, can say, ‘| need a bit of
help’, and | think this can help towards that.”s3

Social services

384. Concern that the proposed legislation could cause anf‘inérease in referrals to
social services was raised by supporters and opponents ofithe Bill. Many of the
Bill's opponents also argued that the removal of thedefencewould lead to “trivial”
cases of smacking diverting already “over-stretched” setvices away from “rmore
serious” cases, and to children potentially beingstaken into the care of lgcal
authorities.

Workload

385. Responding to concerns about the likely numbers ofsféferrals to'social
services if the Bill is enacted, Sally Jenkins, then Chair of thedHeads of Children'’s
Services Wales and represgntingthe Association of Diréetors,of'Social Services,
told us:

‘We know that it's likely, from some,of the work we've already done,
that [theBill] is"mot opening floodgates for a sudden sea of referrals to
children’s services.”s

What @WeReardifrom people about the Bilhsd#fipact on social services workload

“[«.] public bodies are already-overstretched and may therefore not be able to cope with
a potential influx of new referrals’. Early Years Wales (CADRP 536)

"Enforcement of this.will createsinnecessary pressure on social services and policing,
draining much needed resources from already over-stretched departments’. Individual
(CADRP 523)

“‘Genuinely violent individuals will be missed by social workers and police as they are
called to investigate Mrs Jones who smacked her child on the hand”. Individual (CADRP
253)

385 Oral evidence, CYPE Committee, RoP [para 170], 22 May 2019.
384 Oral evidence, CYPE Committee, RoP [para 130], 8 May 2019.
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“Police and social workers are already at breaking point. Let them get on with the
important things”. Individual (CADRP 471)

“There’s no evidence to support that there's going to be an opening of the floodgates”.
BASW Cymru (RoP [para 268], 16 May 2019)

“The police and social services are already investigating assaults on childrefn every day.
But what will change is that that defence will not be available; if they go ferward to
prosecute, it won't be available to deploy by parents”. Equal Protection Network Cymru
(RoP [para 501], 2 May 2019)

Among the parents with whom we spoke on 6 June 2019 in ®igcuS§ion groups there
was a worry — regardless of whether they opposed or supported the Bill — that social
services would not be able to handle the extra workload the Bill could potentially
create. The parents who opposed the Bill were concerned that social serviceswere
already overstretched and cases currently captured under the defence would divert
them from more serious things.

386. With regard to the Bill's impact onisérvicescapacity, Sally Jenkins explained:
. a peak in referrals was likely as a result of the Bill butthat would settle;>

. assessing the likeély impa€tof the Bill on social'servi€es, including out of
hours support, would be part of the Implementation Group’s work, but
difficulty kihowingmwihat the impact.of the Bill'and its associated
awareneass campaign might be on the number of referrals should not be
allowed to undermine the aimmef protecting children’s rights;®

. socialservices looks at any €ase involving physical punishment if it
causes concern nowsregardless of the Bill's existence;?”

. it’was not likelyghe Bill would divert resources from children’s services

387. Huw David representing. thie Welsh Local Government Association, described
social services' capacitybeing at “breaking point”. While he emphasised local
government's support for the Bill, he stressed the importance of providing
adequate résourees for support, early intervention and prevention services hand in
hand with'the legislation.®®

385 Oral evidence, CYPE Committee, RoP [para 60], 8 May 2019.

386 Oral evidence, CYPE Committee, RoP [paras 24, 25 and 100], 8 May 2019.
387 Oral evidence, CYPE Committee, RoP [para 89], 8 May 2019.

388 Oral evidence, CYPE Committee, RoP [para 130], 8 May 2019.

389 Oral evidence, CYPE Committee, RoP [para 35], 8 May 2019.
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388. Although BASW Cymru raised concerns about significant pressures on social
workers° its National Director for Wales, Allison Hulmes, said most cases “would
have come our way anyway" ' She also believed the Bill would help by removing
a defence that left people unclear about what was acceptable in terms of physical
punishment. She argued that the removal of the defence would make social
workers’ decisions “much simpler” 392 More details about the Bill's impactien the
clarity of the law is provided in section 2.1 of this report.

389. The Deputy Minister acknowledged the difficulties the WelsiyGovernment
has encountered making a robust and accurate estimate of whatithe potential
increase in social services referrals might be, namely:

. the lack of precedent in the UK for removingithe defence (and therefore
Nno requirement on services to record.ekreport inCidents of physieal
punishment);

= data collected about social sérvices inlother countriés withisimilar laws
being either insufficient or incemMparable. %

390. She explained, however, that:

. while she recognises the'eed to look,at the realiti€s and practicalities,
the sector is very strongly in favour of the Bill;>*

. there may be an “initial upturn” i reportsias a consequence of the
awarenessiraising campaign, but she doés'not expect this to
remaiffeentinue increasing*

- the Welsh Government is working with four local authorities to establish
a baseline and this would continue to be monitored post-
implementation it the Billis passed;*®

390 Written evidence, CYPE.Committee, CADRP 283 - British Association of Social Workers (BASW)
Cymru.

391 Oral evidence; CYPE Committee, RoP [para 255], 16 May 2019.
392 Oral evidence, CYPE Committee, RoP [paras 192], 16 May 2019.

39 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 25
April 2019.

39 Oral evidence, CYPE Committee, RoP [para 73], 12 June 2019.
395 Oral evidence, CYPE Committee, RoP [para 73], 12 June 2019.
396 Oral evidence, CYPE Committee, RoP [paras 154 and 166], 2 May 2019.
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. out of hours services would not be expected to do anything different or
new but the Welsh Government would be working with them to
consider any of the Bill's implications;?”

. social services in other countries where similar laws exist, including
Ireland and New Zealand, “have not been overwhelmed"” °#

391. The Deputy Minister concluded:

‘I don't think, really, we have to fear that social services would be
overwhelmed, but we must be prepared, andawe must get this data
and monitor it closely."°

Thresholds for intervention

392. The Bill's Explanatory Memorandum odtlines information regarding the
threshold for social services intervention@nd ¢hild grotection pro€ess. It states
that if social services believe a child is@uffefing, or is likely to suffer, significant
harm, they can investigate as necessary in order to decide whether action to
safeguard or promote the child$§ welfare isrequired.s°

393. The Explanatory MemGrandumsfUrther explains:

‘If the defence of reasonable punishmentiis.removed, social services
would have a duty to report allegations of physical punishment to the
police asapotential crime. They have indicated that following a
propartionate assessmentfin aceordance with existing multi-agency
child protection procedures, a strategy discussion would need to be
held to discuss details of theallegations; assess risk; and agree whether
the enquiry will be conducted by the police, social services or jointly.
The strategy discussien would involve social services, the police, health
and other bodies such as the referring agency. More than one
discussion,may be'hecessary."o

397 Oral evidence, CYPE Committee, RoP [para 174], 2 May 2019.

398 Oral evidence, CYPE Committee, RoP [para 74], 12 June 2019.

399 Oral evidence, CYPE Committee, RoP [para 74], 12 June 2019.

400 Explanatory Memorandum, Welsh Government, para 47, page 79.

401 Explanatory Memorandum, Welsh Government, para 51, page 80.

133



Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill: Stage 1 report

What we heard from people about the threshold for social services’ engagement

“Are you going to take children away from their parents a result of a light smacking?”.
Individual (CADRP 17)

“If a parent is penalised for smacking they could lose [..] custody of their children”.
Individual (CADRP 24)

‘It would be likely to increase the numbers taken into care [..] causing trauma, to both
the parents and children supposedly being protected”. Individual (CADRP 15)

“Parents and children could be separated causing untold damage to families”.
Individual (CADRP 100)

“[..] the threshold for state intervention is already high. It's setthigh and it's set high for
the right reasons”. BASW Cymru (RoP [para 272],16 May 2019)

394. When asked about the threshold for intervention by social sérvices, Sally
Jenkins, then Chair of the Heads of Children’s Services Wales and represénting the
Association of Directors of Social Seficesindicated that theexisting'threshold is
already high:

‘In terms of thrésholds for children'’s seryices, we would not be
anticipating athuge number of referrals to,us. There may be a small
number.of referralstthat come through:What we know from other
nationsis thatitwill peak and thensettle. We recognise that's likely to
happen. Because we also kmow: that this is actually quite a rare
occurrence currently; thislis not a defence that's being used with great
frequency, this is not somethingsthat is happening. And if we look at
the data, we knowdthat the incidents of children, and the number of
parents who new recognise this as an acceptable form of punishment,
has steadily declined over the last 15 to 20 years. So it's diminishing as it

iS 7402

395. She explained thatwhile there would be a proportionate paper assessment
of each incidént, toleok at what has happened and investigate, a high number of
cases would result in no further action:

“[..] the number of referrals that we currently get from the police that
we take absolutely no action on is extraordinary [..] there are countless

402 Oral evidence, CYPE Committee, RoP [para 60], 8 May 2019.
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referrals made by agencies to local authorities that we take no action
on."‘*03

396. Huw David, representing the WLGA, explained that while preventative
support might be offered by social services as a consequence of a report, fmore
significant action was unlikely as a consequence of the removal of the defence:

“[..] to be clear, there is no way that we want long-termfinvaelvement in
any child’s life, but particularly not in the lives of children whoihave
been smacked by their parents. That is not goingitasbe. the result of this
legislation, trust me, because [..] we haven't gétithe resources to be
involved in children’s lives."«+

397. In response to concerns about the Bill leading to loAgeterm intervention inka
family’s life, including more children going into care, Sally Jenkins statéd:

‘[there are] very few numbersiof families'where we have long-term
intervention currently, evennwhere there is what would be perceived as
very significant abuse.”49s

398. Responding to concerns about thresholds for social Sérvices interventions,
the Deputy Minister reiterated that¥professionals d@ notanticipate a significant
increase in referrals#° She also emphasised thaticases may not “get as far as social
services” because sghemeseauld be used as.a way of “diverting parents out of the
system” 57 With regard to,concerns that the threshald for social services
intervention would change, the DeputysMinister stated that she did not expect
this to be the'caseln correspondence to'the’Committee, the Deputy Minister
explained

‘As now, it is anticipated that, if the legislation is enacted, a significant
proportion of incidents of physical punishment will not require a
response underthe child protection process.”°°

403 Oral evidence, CYRE Committee, RoP [paras 72 and 74], 8 May 2019.
404 Oral evidence, CYPE Committee, RoP [para 68], 8 May 2019.

405 Oral evidence, CYPE Committee, RoP [para 59], 8 May 2019.

406 Oral evidence, CYPE Committee, RoP [para 72],12 June 2019.

407 Oral evidence, CYPE Committee, RoP [para 181], 2 May 2019.

408 Oral evidence, CYPE Committee, RoP [para 52], 12 June 2019.

409 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 25
April 2019.
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Education and schools

399. The Bill's Explanatory Memorandum explains:

. school governing bodies, local education authorities and further
education institutions must make arrangements to safeguardhand
promote the welfare of children;

. the individual responsibilities of teachers will depend@n theirrole in
relation to child protection in their school;

. currently if a child reports to a teacher that theirparent has “‘smacked®
them, or they witness a child being “smacked”, the teacher would #eport
the incident in line with agreed practice. It wouldfthen be for social
services or the police, depending oafthe'hature of the incideft, to
investigate and determine what action, if any, to take;

. corporal punishment was pfehibited in‘all state maintained schools in
1987 and in independentsehoals inf1999.+°

400.The National Association of Head Teachers Cymru suggested that further
support materials and traiftfing reseurces would bemeeded taenable schools to
understand the Bill's implications for them " They also called on the Welsh
Government to consider:

“‘Outliningy,expectations to be placed upon schools in managing
parents,/ families who do piot adherefto the principles within the Bill."+2

401. The training and guidance available for professionals is considered in more
detaillin section 3.4 of this report,

WRatWe heard from peofle abolt the role of schools in the Bill's implementation

‘For schools with significant mobility (the numlber of pupils arriving and or leaving a
school within a single academic year) and when a significant proportion of the mobile
families arrive'from outside Wales, there will need to be clear, easily accessible and
consistent'support resources for schools to swiftly and constructively engage with
parents about the legislation in Wales - particularly for families where, culturally,

410 Explanatory Memorandum, Welsh Government, paras 55-57, pages 80-81.
“M\Written evidence, CYPE Committee, CADRP 610 - National Association of Head Teachers (NAHT)
Cymru.

“2\WNritten evidence, CYPE Committee, CADRP 610 - National Association of Head Teachers (NAHT)
Cymru.
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physical punishment is not only allowed but considered an integral part of parenting’.
National Association of Head Teachers (CADRP 610)

“[..] teachers and other staff working in schools and education are key communicators
with parents - including those who are hard to reach - and need to be engaged and
skilled up to provide clear support and advice to parents”. Equal Protection Network
Cymru (CADRP 481)

402. Alistair Birch, representing the Association of Directors of Education,Wales
(ADEW), said:

. schools have an “absolutely fundamental” role tolplayiin supporting
families due to the trust and relationships Between staff and
parents/pupil;

. clarity about — and awareness of « the existing duty on education
professionals to report would rémaifmkeydand that the Auty torepdrt
will always be there”;

. specialist safeguardingfleadsiin s¢hools would jgdge whether the
reports they received demonstrated significant'enough risk to refer the
case to social senvices and/or the police;

. beyond this.stage it would be for the palicepsocial services or a multi-
agency geam if one existed (see séction 3.5 of this report for more details
on the muiltifagency approach) to apply.their professional judgement to
the questionof whether thé threshold for intervention had been
reached ">

403. TheDeputy Minister explained that the education sector was represented on
the Welsh,Government's implementation Group and that, in her view, the sector
was\very supportive of the Bill. She added that training for school staff would need
tobe incorporated within existing programmes, and would form part of the
whole-school apgproachyto mnental health and well-being. She emphasised that
fegardless of the Bill, school staff are expected to report any concerns about
physical punishmentinder existing arrangements.*

“5 Oral evidence, CYPE Committee, RoP [paras 105-109], 8 May 2019.
“14 Oral evidence, CYPE Committee, RoP [paras 108, 110, 112, 123 and 137], 12 June 2019.
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Health

404. The Bill's Explanatory Memorandum points to research commissioned by the
Welsh Government which showed that in 2017, among parents, the second most
popular source of advice and information about managing their children’s
behaviour was a health care professional. The internet was the most popular4s

405. The Bill's Explanatory Memorandum states that healthcare practitioners
including midwives, health visitors, children’s nurses, general practitioners and
paediatricians (especially community paediatricians) will have®askeyrole in
providing clear and consistent advice to parents and carets about the change in
the law”. It further states that “all healthcare staff receive safeguarding training te
a level and at a frequency appropriate to their role andiany ghanges to legislation
would be included and discussed in that trainimg:4°

406. The Welsh NHS Confederation highlighted the potential for inereased
demand for safeguarding children’s reportsyto social services and the police as a
result of the Bill. It argued that this would regudire monitoring as:

“This would likely impact health resources as the safeguarding team
support health professionals in the safeguarding process.””

407. However, Dr Lorna Price, representing the ReyahCollege of Paediatrics and
Child Health, explaifed that'she did not antieipate a big increase in requests for
child protection medicalsseoming to paediatricians:

‘I don'tthink there will be'a huge increase in work for paediatricians
having to undertake furthetichild protection medicals, because the
situation in which the defence of reasonable punishment is going to be
used, where a smack has only resulted in slight reddening of the skin
that's very transient, there's not going to be an injury for a paediatrician
to examine and . document hours later. It may well be, if there's an
allegation or. a smacking incident witnessed, that social services or
police would make initial inquiries, but, if there’s no visible injury, they're
not geingute’oring that child for a medical."+®

“5 Explanatory Memorandum, Welsh Government, page 17.

416 Explanatory Memorandum, Welsh Government, paras 64-65, page 82.
“7\Written evidence, CYPE Committee, CADRP 650 - Welsh NHS Confederation.
“18 Oral evidence, CYPE Committee, RoP [para 306], 22 May 2019.
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408. Representatives of health professionals told us that they did not anticipate an
increase in their workload as a consequence of the Bill.#° They stated that they
viewed the matter as part of their day-to-day work so did not see it impacting on
their capacity.#2° The Royal College of Nursing's representative stated that the
removal of the defence would “add weight” to advice already given on positive
parenting and behaviour management techniques.* Section 2.1 of this reportisets
out health professionals’ support for the Bill in terms of the claritythey beliewe it
will provide them in their work. Section 3.4 sets out their comments onitraining
and guidance for health professionals.

Children and Family Court Advisory and Supp@gt Service

409. The Bill's Explanatory Memorandum lists the Children and Family Court
Advisory and Support Service (CAFCASS) Cymraras,one of the organisationsilikely:
to be affected by the Bill's implementation

Box 4: The work of CAFCASS Cymru

CAFCASS Cymru provides advice to the Family Court as to a child’s best interests in
both public and private law cases.

Its role is to provide expert/child-focused advice and support, safeguard children and
make sure their voices are heard in family courts across Wales so that decisions are
made in their best interests. ltonly becomes involved in a family law case when
required by the court.

If separating parents decide they cannot agree on the best arrangements for their
child/ren CAFCASS is appointed by the court te advise. This is called a Child
Arrangements case or a private law case.

410.1 he Explanatory Mephorandurmpstates:

. CAFCASS Cymruwould have to report issues relating to allegations of
parental physical punishment to the court (if involved) and the court
would have to potentially adjudicate on an increased number of issues.
This couldilead to increased workloads and possible delays;

. it isylikely the removal of the defence will add to the information being
provided to the court. If CAFCASS Cymru has active involvement with a

419 Oral evidence, CYPE Committee, RoP [para 334], 22 May 2019.
420 Oral evidence, CYPE Committee, RoP [para 306, 436 and 438], 22 May 2019.
421 Oral evidence, CYPE Committee, RoP [para 335], 22 May 2019.
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family and comes across such issues (or if they are alleged) then it will
have a duty to report these to social services and the court which could
lead to some additional work. 2

411. We wrote to CAFCASS Cymru to ask about the Bill's impact on its cafacity. Its
response acknowledged that it was difficult to quantify the potential impactief a
possible increase in allegations of common assault against a child or children of
parents involved in a family court case, but it would monitor the situation.« [t
went on to state:

. in some cases allegations of physical chastisement of.children that
would constitute criminal behaviour if the Bill is passed are already
made and litigated in the Family Court as patt of the “finding of fact’
process;

. it is likely that the removal of the defence will add to thednformation
being provided to the court put CAFCASS is contentithat any additional
reporting will be absorbed inted4he work it already does as part of its
reporting to court;

. CAFCASS is satisfied that the/Bill “will not change theavork it does but
will add a layerof extra information tasbe considered as part of the cases
in which it is invelved. At will carefully monitor the situation and raise any
impacts or issues as is sees fit" 52

412. The impact of malicious reportingswas also raised in relation to CAFCASS
Cymru’s worki= thistisydealt with in section 3.5 of this report.

413. Whenasked about the Bill's impacton CAFCASS the Deputy Minister said:

‘CAFCASS are confident that they can deal with the cases that they
have. As you know, there's been a big increase in the numbers that
CAFCASS.is dealing'with already, and they have managed to very
successfully'cope with the demand. So, I've got every confidence that
they will be able to cope with it."«

422 Explanatory Memorandum, Welsh Government, paras 41-44, pages 78-79.

423 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee,
containing CAFCASS Cymru's response, 4 June 2019.

424 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee,
containing CAFCASS Cymru's response, 4 June 2019.

425 Oral evidence, CYPE Committee, RoP [para 80], 12 June 2019.
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OUR VIEW

414, It is clear to us that without sufficient support in place for parents and

families, this Bill will at best fail to achieve its aims, and at worst lead to a aumber
of undesirable unintended consequences.

415. Early intervention and prevention services are key to ensuringfthat our public
services are able to stem the flow of issues across many areas ofiehild
development. Matters relating to child behaviour and parental dis€ipline are no
exception.

416. We welcome the Welsh Government's decision‘to undertake a mapping
exercise to establish where gaps in support for parents mayexist, and the factthat
it will take place this summer. We expect theiWelsh Government to act on'its
conclusions with similar pace.

417. Based on our work on this Bill and previous'scrutiny work'in‘this area, we
remain concerned that a significant step-change is needed befare high quality,
universal support will be available for parents of childrenfand young people across
the age range. We acknowledge that this will not come without a financial cost.
We believe that significant ' work is'heeded to ensufe thatithis'strategic investment
and coordinated approach is delivered, for the earlyyears/in particular. We believe
this Bill makes thiswork,evemsmore urgent.

Recommendation 7. That the Welsh Governmehnt, to inform Members’ tabling
and consideration,of amendmentsf{makeavailable before the start of Stage 3:

. the canclusions of itssexercisetefmap the support available for parents;

. details of the stratégic investment that will be made to deliver the step-
change in universal support services for parents that we believe is
necessary.

418. With regard to the'Bill's impact on the capacity of social services, health,
education, aREhCARCASS Cymru, we note the assurances from their senior
representatives that they do not anticipate that report and referral “floodgates”
will open. Weynevertheless remain cautious of stating that “everything will be fine”
given that this will be a change in legislation.

419. Services that are widely acknowledged to be under significant pressure
cannot — and should not — be expected to absorb any unanticipated resource
implications arising from the Bill's implementation. We believe the Welsh
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Government should make a clear statement that it will commit to: monitoring
closely the impact of the Bill on services’ resources; financing the implications of
the removal of the defence as fully as it transpires to be necessary; and providing
public assurances that no other frontline services will be affected as a
consequence of the Bill diverting resources.

Recommendation 8. That the Welsh Government make a clear statement that
it will commit to:

. monitoring closely the impact of the Bill on servicesaresources;

. financing the implications of the removal of the defenee as fully as
necessary over time; and

. providing public assurances that no@ther frontline services will be
affected as a consequence of the®Bill diverting resources.

3. 4. Awareness of the Bill

420. The pivotal importance of raisingawateness of the Bill among the public and
professionals alike was a key theme in the evidence we reegived, Supporters of
the Bill were unanimous intheir view'that its intended outcomes would be more
likely achieved (and potential barriers and unintended consequences mitigated) if
the Bill is accompani@d,bysa.cemprehensive, far-reachifig awareness campaign.

421. The evidence Wedreceived also suggesteditheg@wareness raising campaign
would need to foeus on some specifi€ population groups, including young
children and sonde harder to reach groups. The evidence about awareness raising
amongst specific groups is dealt with in“this section of our report. Wider issues
abouthow the Bill could impact'en specific groups are dealt with in chapter 4.

422, \With regard to achieving the Bill's aims, the Explanatory Memorandum
plaeces public and professiohald@wareness raising on a par, in terms of importance,
with changing the lawtandgproviding support to parents:

‘The'intended effect of the Bill, together with an awareness-raising
campaign and support for parents, is to bring about a further reduction
in‘theuse and tolerance of the physical punishment of children in
Wales. 26

423, The Explanatory Memorandum outlines that:

426 Explanatory Memorandum, Welsh Government, para ix, page 5.
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. experience from other countries shows a change in the law,
accompanied by an awareness raising campaign and support for
parents, can lead to a decline in physical punishment and a change in
attitudes;

. where campaigns have been less intensive, there is a similar dewnward
trend, but with a more limited impact;

. legislation and communications need to work hand-inshand to deliver
policy objectives;

. where a change in the law is not accompanied bya publicity campaign,
or a campaign is not sustained, knowledge of the law is less
widespread.

424, |t goes on to state:

“This highlights the importance of considering sustained awargness
raising, not only in the periodleading up to commencement of the
legislation, but also fallowingit, to consolidate‘messages about
alternatives to physical punishment and positive ways to'set boundaries
for children. Thérefore, the'Welsh Government recégnises that a change
in law must be accompanied by sustained awareness raising in
Wales."?8

425. The Welsh Goverfiiment has provided potéential ‘¢osts over a seven-year period
for three awareness, raising campaign options:

- Option A - “a low intensity camypeaign [which] would allow for two bursts
of agreed activity in‘'each year”: £1,286,000;

" Option B - “a medium intensity campaign in each year, with two-to-
three substantialbursts of agreed activity in each year”: £2,116,000;

. Option C - “a Righ intensity campaign, with large bursts of agreed
activity intleaeh quarter of the year leading up to and after
commencement”: £2,716,000.4

427 Explanatory Memorandum, Welsh Government, paras 8.24-8.25, page 42.
428 Explanatory Memorandum, Welsh Government, paras 8.25-8.26, page 42.

429 Explanatory Memorandum, Welsh Government, page 43.
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Public awareness

426. The Welsh NHS Confederation’s response reflected the view of many
respondents:

“The introduction of the Bill in isolation will not achieve change; societal
change is only achieved with sustained programmes of promotien and
support.”s

427. More detail about the evidence we received about a public awareness
campaign alone being insufficient to deliver the Welsh Geverament’s aims is
provided in chapter 2 of this report.

428. The Equal Protection Network Cymru acknowledgedstihat there was still “lots
of work to be done” to deliver clear messagesfthatteassure parents and address
fears relating to the Bill.+»

What we heard from people about the Néedffor public awareness ofjthe Bill

‘I think that it is essential that there is a specific and far-reaching Welsh Government-
led public information campaign about the legislation, similarto the one that was used
regarding the change in law on organrdonation in 2015". Individual (CADRP 462)

“[..] the Government intend to provide information and support for parents. This we
believe is vital and we support the proposals forasustained public awareness
campaign”. NSPCC Cymiru/Wales (CADRP 641)

“The Bill could benéfit.from more explicit plans for educating the public about the law
and about alternatives to physical punishment”. Dr Elizabeth Gershoff - Professor of
Human Development and Family Sciences (CADRP 453)

“‘Any.publiciinformation strategy should be well resourced”. Individual (CADRP 347)

“It's not just about, ‘you must.not.smack your child’; it will have to be about ‘there are
positive ways of parenting’, which we need to promote instead of using physical
punishment”. National Independent Safeguarding Board (RoP [para 238], 22 May 2019)

Among th@ parefiis with whom we spoke on 6 June 2019 in discussion groups there
was a strong.view — regardless of whether they opposed or supported the Bill — that
the public would need to be properly and fully informed about it, if passed. Those

430 \Written evidence, CYPE Committee, CADRP 650 - Welsh NHS Confederation.
431 Oral evidence, CYPE Committee, RoP [para 495], 2 May 2019.
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parents who supported the Bill said awareness raising was vital to tackle what they
viewed to be misinformation and to dispel fears about the “criminalisation” of parents.

429. Police representatives described awareness raising as “absolutely crucial’ 2
explaining:

‘[..] we need to be sure that the public understand whatthe intention
of any legislative change is, how it's been driven, and the basis for any
actions we take[..] It would be a lonely place to be if we.were having to
answer all the questions that arise from that."s?

430. Local government representatives also emphasised thejimportance of a
‘major awareness-raising campaign [..] because we need to take families, carers
and parents with us on this" 4

431. Health representatives emphasised thejimportance of the tone ofithe
messaging used in the awareness campaign:

“[..] it needs to be a publie,health message rather than.a criminal law
message."*

432. The Children’'s Commaissionerfar\Wales recognisedthe‘imiportance of an
awareness raising and educationicampaign to the success of the legislative
proposal. While sheg@€eghnisedfthat calculating costs “is"hot an exact science”, she
commented thathe sgale of the resources set aside by the Welsh Government
was “substantially less” than for the legislation that'changed the approach to
organ donatiaon inWales.»*¢ More detail about the costs associated with the
awarengss,camyaign is provided in chapter 5 of our report.

433. The'Equal Protection Netwotk Cymru recognised the Welsh Government's
warkioverrécent years tofpromete positive parenting messages, but raised
congerns about the “limited reach” of key communication mechanisms identified
in refation to this Bili:

‘Great'emphasis needs to be placed on integrating the message into
the public'education messages across governmental departments.

432 Oral evidence, CYPE Committee, RoP [para 90], 16 May 2019.

433 Oral evidence, CYPE Committee, RoP [para 95], 16 May 2019.

434 Oral evidence, CYPE Committee, RoP [para 14], 8 May 2019.

435 Oral evidence, CYPE Committee, RoP [para 88], 22 May 2019.

436 Written evidence, CYPE Committee, CADRP 160 - Children’'s Commissioner for Wales.
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While we welcome the Welsh Government's Parenting. Give it time.
initiative, its reach is limited."

434, \When asked about the awareness-raising campaign, the Deputy Minister
emphasised the importance of it running alongside the legislative changés:

“The legislation | don't think will serve its purpose unless it'goesalong
with an awareness-raising campaign, and the researchithat.has been
done has shown that, in countries where the defence has been
removed and there has been an awareness camgaign;.behaviour does
change, but you really need to have the two thingstogether.”ss

435, The Deputy Minister explained:

“[..] we are planning a very wide-rap@ing,intensive information
programme, because we think it's.really immportant that, as well as
bringing in the law, we bringdn theawareness of the law, so thatithe
public and parents are fullyaware that it will not be legal to physically
punish your child afterthis,is introduced.

436. Responding to concerns about the resources set asidé for the awareness-
raising campaign, the Deputy Minister confirmed that £22 million would be
available for the “advertising, awareness-raising cGamipaign” over 6 years.“° \When
asked if that was epdugh, particularly with reference tothe spend on the
campaign aroundithe Human Transplantation (Wales) Act, the Deputy Minister's
official statedsthat the Welsh Government was ‘as'confident as we can be at this
moment in tinne"

437. With fegard to the metha@s and audiences for the awareness-raising
campaigns, the Deputy Minister stated:

. the communications campaign will target the entire population of
Wales as_most people come into contact with children;

. the audience will be broken down and messages will be tailored for a
némber ofidifferent groups, with scoping work to be undertaken over

437 \Written evidence, CYPE Committee, CADRP 481 - Equal Protection Network Cymru.
48 Oral evidence, CYPE Committee, RoP [para 113], 2 May 2019.

439 Oral evidence, CYPE Committee, RoP [para 34], 2 May 2019.

440 Oral evidence, CYPE Committee, RoP [para 181], 12 June 2019.

441 Oral evidence, CYPE Committee, RoP [para 195], 12 June 2019.
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the coming months to consider what messages resonate best - and the
most effective ways to communicate - with different groups;

. the communications plan will include extensive engagement with
stakeholders who are key to the implementation of the legislati®n, for
example the police, Crown Prosecution Service, Disclosure and,Barfing
Service, and frontline professionals and organisations wha work With
children and families including social services, health,ahd education
professionals.+2

A duty to raise awareness on the face of the Bill?

438. Hywel Dda University Health Board raised the issue of whether the Billéhould
include a duty on its face requiring the Welsh Ministers té¥promote publie
awareness and understanding about the effect of the new legislation:

“The Welsh Government may/want to,cansider following the Scottish
model which places a duty‘en.Scottish Ministers to promote public
awareness and understandingabout the effect.ofithe Bill. Certain
groups and individuals may oppose the change and‘they need
information and.te beeducated that it ismetappropriate to physically
punish a child/

Box 5: The duty in the Scottish Bill (as introduced in September 2018)

“The Scottish Ministers must take such steps.as they.consider appropriate to promote
public awareness and.understanding about the effect of section 1”4

439, The Qffice of the Police and Crime Commissioner (PCC) for Gwent shared
caohcerns about public opinien:

“[..] the potential for public resistance to the Bill through
misunderstanding or confusion over its implications may pose the
largest barrier to'its implementation.s

442 Correspondenee;Deputy Minister for Health and Social Services to the CYPE Committee, 25
April 2019.

443 Written evidence, CYPE Committee, CADRP 507 - Hywel Dda University Health Board.
“#4 Section 1 of the Bill abolishes the defence of reasonable chastisement in Scots law. Scottish

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

445 \Written evidence, CYPE Committee, CADRP 626 - Office of Police and Crime Commissioner for
Gwent.
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440. When asked whether he agreed with the Deputy Minister that a duty on the
face of the Bill was not necessary, Jeff Cuthbert, PCC for Cwent, said:

“[..] in the implementation group that the Deputy Minister has set up,
one of the work strands will be on the issue of awareness raising:
Whether that changes the Minister’s point of view on that, | can't say.
Regardless, the principle of awareness raising | think is albsolutely
embedded, and it will proceed.”

441. BASW Cymru called for a duty to be placed on the facewfithe Bill .«
Barnardo’'s Cymru, on the other hand, argued against:

“We note that some questions have been raised as to the placing©f a
duty to inform the public on the face of the BilleBarnardo’s Cymru
would suggest that the simplicity.of the Bill should be protected with
additional statutory function desctibed in subordinate legislation.”s®

442. Representatives of the Royal Collegesfof General Practitioners and Paediatrics
and Child Health indicated that theimpriority'was to ensuresthat the Bill passes,
and stated that they would only support the addition of @ dutyato deliver a public
awareness campaign if it didhnot'impede” that process.° Bothithe Children’s
Commissioner for Wales and thie Equal Protection Network Cymru said they
trusted the Welsh Government's commitment to\a public awareness campaign so
did not feel strongly about a duty being plagéd on the face of the Bill.#°

443. The Natjenal Independent Safeguarding Board's representatives suggested
that any duty'eon thesface of the Bill would Reed to be sufficiently flexible to allow
messagifg, and methods to evolve as time passed and behaviours changed.* The
Equal Protection Network Cymru, went further, stating that they would not want
tollimit the egampaign’s poténtial by, placing detail on the Bill's face.s2

444, Responding to calls for a duty to deliver a public awareness campaign to be
placed on the facemfithe Bill, the Deputy Minister stated:

446 Oral evidence, CYPE Committee, RoP [para 93], 16 May 2019.

447 Oral evidence, CYPE Committee, RoP [para 291], 16 May 2019.

“48 \Written evidence, CYPE Committee, CADRP 501 - Barnardo's Cymru.

449 Oral evidence, CYPE Committee, RoP [paras 420, 424 and 426], 22 May 2019.
450 Oral evidence, CYPE Committee, RoP [paras 672 and 521], 2 May 2019.

451 Oral evidence, CYPE Committee, RoP [paras 244-247], 2 May 2019.

452 Oral evidence, CYPE Committee, RoP [para 521], 2 May 2019.

148



Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill: Stage 1 report

. a campaign is essential but a duty on the face of the Bill is not necessary
because there is an absolute commitment from the Welsh Government
in the Explanatory Memorandum;+3

. Welsh Ministers have sufficient powers to run the necessary camipaign
so it is not necessary to place it on the face of the Bill;*

. she is keen to maintain the Bill's simplicity to avoid addingany
complications or creating any unintended consequences, butwas
prepared to consider the suggestion s

Children and young people

445, Research cited in the Bill's Equality Impact Assessment suggests that
children aged between two and nine experience physical punishmentmore
frequently than children of other ages. It als@,suggests that the use of physical
punishment appears to peak for children betweenfthe ages ofithiree and five 4

446. \We asked the Deputy Ministerto outlinethow the Welsh Gowernpgent had or
would consider raising awareness of the legislation among children, including
pre-school children. In particularwe asked to know more about the methods
being developed (and how), and herassessment of the likelylevel of resource
required for such activity, In her response, the Deputy Minister told us:

‘In ordér to do this in the most éffective and appropriate way we are
currently eénsulting with experts in thefthird sector on best practice
within‘this specialist area 6f communication. The main forum for this is
the Bill's Expert Stakeholder. Group which comprises representation
fram the Children’'sstCommissioner for Wales, NSPCC Cymru / Wales,
Barnardo's Cymiu, Children in Wales, Save the Children and Action for
Children.

Our intention is to'€onsult with Young Wales, through Children in
Wales, before\Raoyal Assent in order to hear their views which will help
inferm and shape our engagement plans, should the Bill become law.
We willalso be meeting with organisations such as Cwlwm to discuss
how to ensure that adults who care for pre-school aged children are

455 Oral evidence, CYPE Committee, RoP [para 102], 2 May 2019 and RoP [para 211], 12 June 2019.

454 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 25
April 2019.

455 Oral evidence, CYPE Committee, RoP [para 104], 2 May 2019.

456 Equality Impact Assessment, Welsh Government, page 4 [accessed 1 July 2019].
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aware of the legislation and to ensure that they have appropriate
resources.”s’

447. The Deputy Minister also told us that “it would be more appropriate to
embed awareness-raising within existing initiatives so that it can be framéd and
discussed within the children'’s rights context in a safe and appropriate‘setting”.
She went on to say:

‘[...] officials will be working with colleagues who are overseeing the
development of the new curriculum, to ensure thatsthe objectives of
the legislation are considered as part of this work.

448. \We also asked the Children’'s Commissioner for Wales her view on the pext
steps the Welsh Government should be considering in pfeparation for raising
awareness of the legislation among childrengincluding pre-school children. She
responded:

“There have been constructive discussions about this topic at.the Welsh
Government's Expert StakeholderCroup and there are clear
commitments to continue working with the third/sector. and my team
on finalising theirplans.”*°

449. The Children's Commissiongr for Wales alsosetiout in'detail her views on the
need for “input anddnsightifrerm children and younhg people” and detailed
information aboutwhatiengagement activities could look like”. She concluded by
focusing on outcomes:

‘| think'it's important to outline here what the proposed outcomes of
this work should befkor me, the ultimate aim of any communications
work targeted at.children and young people about this positive
development is simple: for children and young people to know that it is
illegal to punishichildren in Wales in any way that causes pain.

Again/I'm reassured by the discussions taking place at the expert
stakeholder group about what and how to effectively evaluate any
communications work."eo

457 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 12 July
2019.

458 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 12 July

2019.
459 Correspondence, Children’s. Commissioner for Wales to the CYPE Committee, 11 July 2019.

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

460 Correspondence, Children’s Commissioner for Wales to the CYPE Committee, 11 July 2019.
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Hard to reach groups

450. Children in Wales, Action for Children and Play Wales highlighted the need
to ensure that hard to reach groups were made aware of the legislative changes:

‘Some families and communities may be harder to reach with
information and support; Welsh Government needs to make sute that
they receive the information they need.™®

What we heard about raising awareness of the Bill among hard@mtesigash groups

‘Any public information campaign must make sure that all comimunities, including
those who are harder to reach and support, can receive the information and suppoért
they need to prepare for a change in the law’. Individual (CARBRP 347)

“‘Need to get the message out to everyone incldding children and families who are'hard
to reach’. Caren Brown, Team Around the Familyy.Gwynedd (CADRP 351)

‘I believe that many ethnic minorities willinet be aware of the change in thedaw or its
implications and these may be thegrotips Which more often yse,paréntal'smacking as
a matter of conscience”. Individual (CADRP 558)

451. Hafal and the Equal/Proteétion Network Cymtu emphasised the importance
of ensuring support and information is provided to hardef to reach groups. This
included parents with mental health issuesgparents in disadvantaged
communities, or communities “where language or,culture mean they [parents] do
not routinely@eeess Mainstream sour€es of inforMation and services” 62

452, The'Deputy Minister recognised the need “to work hard at this to reach every
familyi. s dn correspondence,she pointed to the Bill's Equality Impact Assessment
whieh indicates that, as paftief thelawareness raising campaign, the Welsh
Government will work closely with a range of communities in Wales, including
threugh “existing networksiandftrusted agencies” who work with groups with
different protected characteristics (e.g. age, disability, race, gender, sexual
orientation, and low-income household). She further explained:

461 Written evidence, CYPE Committee, CADRP 421 - Play Wales, CADRP 482 - Children in Wales
and CADRP 582 - Action for Children.

462 \Written evidence, CYPE Committee, CADRP 394 - Hafal and CADRP 481 - Equal Protection
Network Cymru.

463 Oral evidence, CYPE Committee, RoP [para 145], 12 June 2019.

464 Equality Impact Assessment, Welsh Government, page 12 [accessed 1 July 2019].
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“In our communications work we will be looking at effective messages
for a range of audiences [..], recognising where individuals have
different needs, rather than expecting that one message will work for
everyone."ss

Healthy Child Wales Programme

453, The potential role of the Healthy Child Wales Programme (HCWR),in raising
awareness of the Bill and parenting methods was raised during the course of our
scrutiny.

Box 6: The Healthy Child Wales Programme

The Healthy Child Wales Programme (HCWP) sets out what planned contacts children
and their families can expect from their health boards from maternity service handover
to the first years of schooling (0-7 years). At thése planned contacts health visitors may
provide parents with appropriate Parenting. Give it. Time resources; which provide a
range of information, including on brain development, potty training, tantrums,
mealtimes and bedtimes. Bump, Baby-and Beyond also provides parents with a range
of information including on pregnancy, breastfeeding, weaning, mealtimes, sleeping,
temper tantrums and toilet training.

The Welsh Government expects that every child and family will be offered the HCWP.
The programme underpins the concept of progressive universalism and aims to identify
a minimum set of Key interventions to all families with pre-school children, irrespective
of need. For some families there will be a need to increase intervention to facilitate
more intensiveisupport.ce

454, Giyenlits alm of being a universal pregramme, we asked witnesses whether
they envisaged the HCWP having,a role to play in raising parents’ awareness about
theproposed legislation. Michelle Moseley, speaking on behalf of the Royal
Collegeyof Nursing, confitmed that raising awareness of the removal of the
defence could be incorporated’into the HCWP. She explained that messages
about positive parenting were already embedded in the programme but added
that the legislation, “‘would give us some more impetus in stressing the
importancé of not smacking”+” Dr Dave Williams, Divisional Director, Family
Therapy Setvices, Aneurin Bevan University Health Board, believed the

465 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 1July
2019.

466 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 1 July
2019.

467 Oral evidence, CYPE Committee, RoP [paras 350 and 451], 22 May 2019.
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programme had an important role to play in ensuring that messages reached “a
variety of different people” +e8

455. When we queried the current capacity and reach of the HWCP, health
representatives acknowledged that universality had not yet been achieve@
everywhere due to capacity constraints.“® Dr Dave Williams, Divisional Director,
Family Therapy Services, Aneurin Bevan University Health Board, ex@lainedithat
health boards were investing in this area to ensure that the programme would be
available to everyone within the next two years.#° He also referredito work
underway to adopt models of support involving professionals otherthan health
visitors, to manage current pressures.*”

456. Responding to questions about the potential rolelef the HCWP in raising
awareness about the removal of the defence, the,Deputy Minister stated*that the
programme and health visitors were “crucial®”. She went on to say:

“[..] there will be great opportunity fonthem to promote paositive
parenting in a much strongerway than they're able to do at.the
moment, because thefact thatyou have this defence does mean that
the professionals aren’t able to make it as cleanas they want to make it
that positive parentinguis.the way that they'dilike families to go."2

457. When the proportion,of contacts made withyparents'through the HCWP
(particularly at thegoointa child is three andm@ghalfyears old, where only 53.2% of
children in Wales werefreported as being €ontacted) was put to the Deputy
Minister, she fésponded:

‘We'Ve got to rely on a rangeof ways of reaching parents, and | think
that there are othef timmes when there is a much higher ratio of children
and families seen®f..] with the mapping exercise that we've already
mentioned, we're going to identify where there are gaps or where we
can do more."#7

468 Oral evidence, CYPE Committee, RoP [para 105], 22 May 2019.
469 Oral evidence, CYPE Committee, RoP [para 448], 22 May 2019.
470 Oral evidence, CYPE Committee, RoP [para 103], 22 May 2019.
471 Oral evidence, CYPE Committee, RoP [para 128], 22 May 2019.
472 Oral evidence, CYPE Committee, RoP [para 129], 12 June 2019.
473 Oral evidence, CYPE Committee, RoP [para 131], 12 June 2019.
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Visitors to Wales

458. Visitors to Wales needing to be aware of the removal of the defence was
highlighted as a potential concern by individual respondents to our consultation,
and by the Police** and the Chief Crown Prosecutor for Wales.“7

459. Police representatives and the Chief Crown Prosecutor for Wales stated that
it was the responsibility of any individual visiting a country to ensdre that they
were aware of the relevant law and that “ignorance of the law is fio defence” ¢
However, Matt Jukes, Chief Constable of South Wales Policéhighlighted:

‘| think it's worth us just recognising that, at some point, there will be a
case, if this legislation passes, of somebody protesting that point{lbeing
unaware of the law], potentially, and we should®think about what can
be achieved to raise awareness. But there are some communities who
are with us longer, from outside of\Wales'and outside thesUK, whoiwe
could probably spend moreftime onthan perhaps thé next person
getting off the flight."+”

460. |In its response to our consultation)the CPS stated:

“[..] we considefr thatfurther action is.requirediin England - whether
through advertising in hational newspapers or other such action
decided®n in planning the awareness raising campaign.”

461. When asked about cross-border issues, the Children’s Commissioner for
Wales expected athighlevel of awaréness of the removal of the defence,
particularly as adesult of similar changes in Scotland. She added that it was our
individualsespomnsibility to knaW. the laws of any country we visit, but that a
proportionaté response to_ecases ofyphysical punishment of children was expected.
She peinted to the fact that therke exists a difference in law between the Republic
and Northern Ireland in rélation'to the defence of reasonable punishment and
she told us that ne’cress-border issues have been reported there.*?

462. The Deputy Minister explained to us in correspondence that work would be
carried out during, the passage of the Bill to establish the most effective methods

474 Oral evidence, CYPE Committee, RoP [para 94], 16 May 2019.

475 Oral evidence, CYPE Committee, RoP [para 28], 6 June 2019.

476 Oral evidence, CYPE Committee, RoP [para 113], 16 May and RoP [para 122], 6 June 2019.
477 Oral evidence, CYPE Committee, RoP [para 114], 16 May 2019.

478 \Written evidence, CADRP 293 - Crown Prosecution Service.

479 Oral evidence, CYPE Committee, RoP [para 680], 2 May 2019.
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of raising awareness with visitors to Wales.“8 She also said that the Welsh
Government would seek as much UK-wide publicity as possible, and that the
passage of a similar Bill in Scotland may mean that England would be alone in
maintaining the defence within 12 months.» She emphasised, however, that the
responsibility to be aware of norms and laws rests with the traveller.2

Professionals’ awareness

463. The Bill's Explanatory Memorandum states:

“The Welsh Government intends to engage with professionals who work
with children and families, to ensure they are fullysaware of the Bill and,
if the Bill is passed, are in a position to communicate the impactofithe
legislative change to the families they work with, and supportsthem
with alternative methods for guiding and providing boundaries for their
children. This could involve revisingiexisting guidance ortraining, of
developing new guidance afnd training approaches.

464, The Children’'s Commissionerfor\/\alessstated:

‘I think they [the Welsh Government] need.to raise awareness of
parents and professienals, including front-line professionals, like
assistants in school and people like that, se not just at the top level of
professions." 8

Training and_guidance

465. In our scrutiny of the Bill, we were keen to establish how significant a task it is
to updateand amend all the rélevant guidance and policies, given the breadth of
agencies and services involyed. We, also sought to establish how long this would
take'and how much it would cost.

466. The Bill's Explanatory Memorandum outlines:

“As a result of removing the defence of reasonable punishment any
organisation and public service involved with the safeguarding of
children will need to review guidance and training to ensure their

480 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 25
April 2019.

481 Oral evidence, CYPE Committee, RoP [paras 117 and 120], 2 May 2019.
482 Oral evidence, CYPE Committee, RoP [para 119], 2 May 2019.

483 Explanatory Memorandum, Welsh Government, para 4.14, page 25.
484 Oral evidence, CYPE Committee, RoP [para 676], 2 May 2019.
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policies and procedures are up to date. The justice system, public
services such as some health related services, education including
schools, and some third sector organisations will have to be aware of
the change in the law. They will need to ensure that practice and
processes reflect the change in the law as well as raising awareness
among employees through training and guidance. Any costs associatéd
with such training and guidance are expected to be minimal.">

467. In terms of the resources required to deliver the relevant training and
guidance, the Explanatory Memorandum explains:

‘[..] some transitional costs are expected relating to updating guidance
and training for staff, for public bodies including the police, local
authorities (in respect of both social.services and education), théhealth
sector, and voluntary organisations who work with children/The exact
cost is unknown but is expected tolbe minimal."s¢

What we heard about the need for profesSi@nal #dining and guidan&e on Ea€ Bill

“Professionals working for families should be well prepared for the change and know
both what to say and how to-act”. Individual (CADRP 347)

‘Adequate national training for frontline staff working with families” is needed. Caren
Brown, Team Around the Family Gwynedd (CADRP 35])

“Teachers and other professionals will require training.on what the change in the law
will mean but this.can e easily assimilated into existing child protection and
safeguarding courses”. Individual (CADRP 428)

“Welsh Gevernment should alse consult directly with frontline professionals to establish
what Kinds of guidance andstraining would be needed to support them”. Individual
(CADRP 462)

‘Provided training and guidance is given to key professionals, | do not envisage
unintended consequences”.donathan Evans, Professor of Youth Justice Policy and
Practice, University of South Wales (CADRP 520)

468. In relation to health services, the Explanatory Memorandum states that all
healthcare stafffreceive safeguarding training to a level and at a frequency
appropriate to their role, and any changes to legislation would be included and

485 Explanatory Memorandum, Welsh Government, para 8.19, page 41.

486 Explanatory Memorandum, Welsh Government, para 8.46, page 52.
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discussed in that training.*®” Representatives of the Royal Colleges of Nursing,
General Practitioners, and Paediatrics and Child Health, confirmed this and did
not foresee that including the proposed change in the law would be problematic
or burdensome to incorporate into their practice and training.“¢® Nicola Edwards,
Head of Safeguarding at Swansea Bay University Health Board, explained:

“[..] each time with new legislation with things that are changed,
obviously from examples of the violence against women and social
services and well-being legislation, training is key and tweaked each
time, and updated on a regular basis. [..] it's not goingtorbe

insurmountable, because we already have thosethings in place in
health boards.™#°

469. With regard to social services, the Explanatery Memorandum explaifiSithat
discussions regarding any changes needed to current guidance and training
concerning the safeguarding, support and cate of children are ongéing .4, In
relation to the All-Wales Child Protection Procedlres specifically, it states:

“The All Wales Child Protection Procedures proyvide common standards
to guide child protection work for every local safeguarding board in
Wales, and all professionals'who work with children@and families. The
procedures are regularly revised, and'it is expected that any changes as
a result of.the Bill will'be part of the normaheycle of revisions."

470. Sally Jenkins, then'Chair of the All Wales Heads\of Children Services and
representingfthe Association of Directors@f Social Services, believed that the
proposed changefto the law, and the training and guidance to accompany it,
would@ligh with existing work.and impreyve things by adding clarity:

‘[£] our teachersyour social workers, our health workers, our police
officers already get substantial training around child protection, around
safeguarding, areund adverse childhood experiences and around a
trauma-infarmed approach to children. What this does is it layers a
clarity'en that: But rather than having a part of that training, which has

487 Explanatory Memorandum, Welsh Government, para 65, page 82.

488 Oral evidence, CYPE Committee, RoP [paras 336-337, 354-355 and 357], 22 May 2019.
489 Oral evidence, CYPE Committee, RoP [paras 64 and 66], 22 May 2019.

490 Explanatory Memorandum, Welsh Government, para 53, page 80.

491 Explanatory Memorandum, Welsh Government, para 8.47, page 52.
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to deal with this [the defence] as an aspect—that is no longer there; it is
a clear message for all professions.”2

471. Allison Hulmes, National Director for Wales for British Association of Social
Workers Cymru, warned that if additional training were found to be needéd,
dedicated resource would need to be given as “training budgets in local
authorities are slashed to the bone” #3

472. The Explanatory Memorandum states that safeguarding arrangements in
schools may need to be reviewed to reflect the removal of thesdefence .« Alistair
Birch, representing the Association of Directors of Education Wales, told us that all
staff receive safeguarding training already which would continue,*s but that:

“[..] in terms of the Bill, there needs to be the ¢lafity—ambiguity.would
be bad—in terms of making sure that safeguarding leads within all
schools have the right training.andi.support. So, really, that's the key
element.”®

473. With regard to the police, thesExplanatary Memorandam statesithat they
‘have highlighted the need for guidance on the way in whichrayeport of common
assault against a child is recarded by the police in Wales” 7 Ondraining, Matt
Jukes, Chief Constable offSouthi\Wales Police, warned:

‘We do train‘peopleall the time, but actually there's a whole host of
other thingsave. need to train people on'as well, and every time they're
in training, they're not on thesstreet, and this doesn't feel like a quick
memo_ you,circulate to staff. It feels like something that you need to
spend time with staff to explain.so that we don't get the perverse
outcomes that are@risk. So, I'm concerned that we resource that
programme and"weouldwelcome any support from Government."e#

474, In relation to the courts, the Explanatory Memorandum refers to “a need to
ensure legal professionals are aware of the change in the law, particularly as there

492 Oral evidence, CYPE Committee, RoP [para 132], 8 May 2019.

495 Oral evidence, CYPE Committee, RoP [para 315], 16 May 2019.

494 Explanatory Memorandum, Welsh Government, para 63, page 81.
495 Oral evidence, CYPE Committee, RoP [para 105], 8 May 2019.

496 Oral evidence, CYPE Committee, RoP [para 27], 8 May 2019.

497 Explanatory Memorandum, Welsh Government, para 15, page 74.
498 Oral evidence, CYPE Committee, RoP [para 175], 16 May 2019.
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will be a divergence in the law between England and Wales” *° The Ministry of
Justice told us:

“The Judicial College will need to be aware of the difference in England
and Wales. If tourists from England are charged with an offencéthey
would likely appoint a lawyer in England from their local areayTherefore
it is important that solicitors operating in England are also made.aware
of the law changing in Wales [..] the Solicitors Regulation Authority is
one way of raising awareness among solicitors about the divergence.”s°

475. The Explanatory Memorandum refers to the need féptheDirector of Public
Prosecutions to revise guidance applying to the Crown Prosecution Service acrass
England and Wales to reflect the different legal positions in the two countries,
should the defence be removed in Wales. 5 Thissis discussed in more detailin
section 3.2 of this report.

476. The Explanatory Memorandum also statesthat the WelshGoverhment will
need to engage with relevant unregulated non-educational settings to&nsure
they are aware of the law changefandiableyto incorporatesitin their safeguarding
processes.so?

477. The National IndepenhdentiSafeguarding Beard emphasised that training on
the Bill would form part of continuous professional development across relevant
professions:

‘Any sort of developments immour thinking in safeguarding always come
with additional training, which, ideally and usually, is multiprofessional;
that’'s what the regional boards do. So, you have those conversations in
your training together, as well as in single agency groups [..] And it
wouldn't be isolated training; it would be integrated into the messages
that people are already receiving. [..] So, it's not asking people to do
something that'is,vastly different to what they're already doing."s

499 Explanatory Memorandum, Welsh Government, para 40, page 78.

500 Correspondence, Ministry of Justice to the CYPE Committee, 14 May 2019.
501 Explanatory Memorandum, Welsh Government, para 34, page 77.

502 Explanatory Memorandum, Welsh Government, para 61, page 81.

503 Oral evidence, CYPE Committee, RoP [paras 254, 257 and 259], 16 May 2019.
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478. In relation to guidance, the National Independent Safeguarding Board did
not foresee significant revisions to the All-Wales Child Protection Guidance being
necessary.s%

479. The Children's Commissioner for Wales emphasised the importance®f clear
guidance:

“[..] we will need clarity for both parents and for professionals on what
the law means and what it means that they should doyl've had
conversations with many people who would be ¢harged with
implementing this and what they want is cleafguidance on what they
should do if this situation arises—What should | do next?"s°s

480. On training, the Deputy Minister commented on thesgadiciary and teachers
specifically. She stated that the Lord Chief Justice (LCJ) is responsible for the
training of the judiciary in England and Wales,and that those responsibilities are
exercised through the Judicial College:

“The Welsh Governmentrhas a'commitment to censult.ithe LCJ and
engage with his Judicial Office on proposals whichsbring changes to
the criminal law_or which miay have an effeet.onithe Operation of the
judiciary and the courts and tribunals system. As is the case with all
Bills, the LCJ's Office have been kept informed.of these proposals and
are aware that the Bill has been introduced.”s%

481. When asked about the concerns_efithe Natighal Association of Head
Teachers about hovatraining of teachers would be resourced, the Deputy Minister
respondédk

‘[.d teachers are_updated on different parts of childcare legislation now,
and have in-service training days and training courses. And, certainly,
perhaps this would be part of that—part of the training that teachers
get. Thiswould have to be incorporated into that [...] | wouldn't have
seen it would need something completely separate. [..] | would have
thoughtit [the cost] would be minimal. They already have training

504 Oral evidence, CYPE Committee, RoP [para 209], 22 May 2019.
505 Oral evidence, CYPE Committee, RoP [paras 627-628], 2 May 2019.

506 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 25
April 2019.

160



Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill: Stage 1 report

courses about childcare issues, and this would be something that
would be absorbed into that.”s®”

482. On guidance, the Deputy Minister told us:

“The updating of Welsh Government guidance is a routine activity.
which officials regularly undertake to ensure such guidanée remains
compliant with any changes to legislation or procedurés. As such,we
would expect this to be covered by administrative runhing costs, with
little or no additional costs in this respect.”s°®

483, She went on to explain:

“The Implementation Group will consider whether guidance provided
by other public bodies needs updatingAs we are not creating a new
offence we expect existing guidance, across public bodies, to.be
updated, rather than produced fromiscratch. [..] In mahy cases
guidance on the operation‘of thie defence of reasonable punishment is
only one aspect of broaderguidance which covers a wide range of
safeguarding or criminal justice issues.”%°

484, \With respect to the All-Wales €Child Protection' Procedurés (AWCPP), the
Minister confirmed that new Wales Safeguarding, Precedures (WSP) will replace
the AWCPP and thegfPolicy‘amd Procedures for the\Protection of Vulnerable Adults
(PoVA) by autumn2019. She stated that they will be hosted by Social Care Wales,
produced in ‘digital farmat which will.emable easé of access, review and update”,
and that responsibility for keeping them current will be the Regional
Safeguafding Boards'. She concluded:

‘As part of their [the WSP project board] work they will consider the

consequent implications (should the Bill be passed) for updating the
WSP as part of'the sustainable arrangements made to keep the WSP
current@@and, informed by changes to practice, case law and guidance.

507 Oral evidence, CYPE Committee, RoP [paras 112-116], 12 June 2019.

508 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 25
April 2019.

509 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 25
April 2019.
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The WSP Project Board members will be invited to contribute to the
work of the Implementation Group.""°

Speaking out

485. Sally Gobbett, a parent campaigner who opposes the Bill, raised céncerns
about professionals fearing to speak out against the proposed legislation:

‘I know that there are people in professional capacities, in healthcare, in
police and social services who would agree with.my. position, but are
scared to say so because of the implications far them professionally,
and such like."s"

486. \When we put this concern to the British AssociatiomoefiSocial Workers Cymru,
Allison Hulmes, National Director for Wales, said she did not recognisefhis asan
issue:

‘I don't think that we've created@n environment where social workers
would fear expressing their views. SO, that's not a set of circdmstances
that | really recognise. And also, if those views were.held, they are so in
the minority."?

OUR VIEW

487. We agree entitelywithythe view that the introduction of this Bill in isolation
will not achiewe,the change it aims to€liver. Nevertheless, we also agree that a
public awareness€ampaign on its own risks\being undermined by the retention
in law @f a defence of reasonable punishmeént.

488. \We note that a similamBill pragressing through the Scottish Parliament at the
mament includes a duty.on Scattish Ministers to promote public awareness and
understanding about the'effect/of the legislation. We further note that the
Human Transplantatioen (Wales) Act 2013 placed a duty on the Welsh Ministers
to provide information and increase awareness about transplantation.

489. We recognise the Deputy Minister's and a number of key stakeholders’ desire
to retain thessimplicity of the Bill as currently drafted, and acknowledge that this
is underpinned by a wish to avoid creating unnecessary complexity, rigidity, or

510 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 25
April 2019.

51 Oral evidence, CYPE Committee, RoP [para 234], 2 May 2019.
512 Oral evidence, CYPE Committee, RoP [para 299], 16 May 2019.
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unintended consequences. However, a public awareness campaign that is
described by the Welsh Government as “essential” to the delivery of the Bill's aims
justifies, in our view, the certainty of statutory status.

490. We do not doubt the current Welsh Government's intention to delivékthis
public awareness campaign. However, while future administrations willlinherit the
laws we pass, they may not share the same level of commitment ta'the
mechanisms that are key to their effective implementation. As such, we believe
the Bill should be amended to include a duty on the Welsh Ministers to provide
information and increase awareness about the effect of thelegislation. In
recognition of the concerns about retaining flexibility andiavoiding unintended
consequences, we do not think this duty need be camplex onrigid, but we do
believe that the requirement to uphold it ought to be Writteh in statute.

491. We agree that the responsibility for being aware of rules and laws rests on
the shoulders of any individual visiting apother country. We also agrée that
awareness of this Bill is likely to be assisteddoy thé almost simultaneous progress
of a similar law in Scotland. Nevertheless, givef the porous nature of odr border,
we welcome the Welsh Government's' commitment to identifyingithe best ways
to raise public and professionaliawareness in England of the Bill's implications for
people visiting Wales.

492, We note that thesEqualitydmpact Assessment doesfot refer to the risk that
younger childrengnight'not be able to artiéulate their concerns and that age may
be a barrier to themiréporting incidents of physical punishment. As such, the EIA
does not suggestiany actions to mitigate this risk.

493, \\\Ve believe that more detail aboutithe \Welsh Government'’s consideration of
this mattér should have beenprovided in the documentation accompanying the
Bill. Wevettheless, we are geassured By the confirmation from the Deputy Minister
and theChildren’'s Commissioner that work is underway to ensure awareness-
raising with children and young people, and that this work involves key
stakeholders. We'firmlyisupport the Children’'s Commissioner’s view that input
and insight from ¢hildren and young people is needed in the development of the
approach.

494, \We agreenthat all opportunities to inform parents about the law and the
wider support available for parenting should be taken. Beyond the public
awareness campaign itself, we think the Healthy Child Wales Programme — once
fully rolled out — provides a very important opportunity to communicate these
messages to all parents. We strongly believe that universal messaging — and
support — is needed, and we agree with the Children’'s Commissioner for Wales
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that physical punishment of children is not unique to any particular group or
section of society. However, we remain concerned about the levels of contacts
made with families through the Healthy Child Wales Programme, both in general,
and in respect of it being a key vehicle to deliver the awareness raising needed to
ensure the successful implementation of this Bill. We intend to monitor this,issue
and want to see clear progress between now and the end of this AssemBbly.

495, In addition to informing children and young people about.the Bill's impact
on their physical punishment, we also believe equipping childrenyoungpeople
and adults to become parents and carers of the future is key.In‘éurview, positive
parenting messages and tools should be embedded in the,curticulum and as part
of universal ante-natal support. Waiting until peoplethecome\parents before
introducing this form of support misses many early oppertufities.

496. The training and guidance available togorofessionals across services is key,to
the effective implementation of this Bill While,we note stakeholdérs), views that
the Bill would necessitate updates rather than entirely new pravision, we,believe
that this will be crucial in ensuring confidence, clarity and consistency4n the
approach to handling allegations of the physical punishmient of achild(ren).

Recommendation 9. That the Welsh CGovernment amend. the Bill to include a
duty on the Welsh Ministers toerovide information and increase awareness
about the effect of the legislation. The informatien Previded should include
details about the support available to parents to learn and use alternatives to
physical punishment when disciplining theirlchildren.

Recommendation10. That the Welsh Government, before the start of Stage 3,
provide 3 written update to the NatiohalAssembly on its awareness raising plans
withehildren and young people, This update should include an indication of
how theyaew curriculun wilk

= raise awareness of.the Bill and how it affects them as children and
young people;

. equip.children and young people to become parents and carers of the
future.

Recommendation 11. That the Welsh Government include planning for
increasing awareness of the Bill's impact on visitors to Wales in the work of the
Bill Implementation Group.
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Recommendation 12. That the Welsh Government provide, before the start of
Stage 3, a written update on:

. how the Healthy Child Wales Programme will incorporate messages
about the removal of the defence of reasonable punishment;

. what steps it will take to improve the uptake of the Healthy Child Wales
programme across Wales in order to ensure that all children,and
families receive the full number of scheduled contacts;

. how universal ante-natal support will also incogporate and deliver
messages about the Bill and positive parenting.

3. 5. Other implementation issues

Monitoring and evaluation

497. Given the concerns raised with usfabout thedpotential impact of this Bill, we
wanted to explore how its impact woulddbe mienitored over time.

498. The Bill's Explanatory Memorandum commits to monitoring and evaluating
the Bill's impact, if passed:

“The intentioniis to set up an Implementation Group which will monitor
the poteftialimpacts of the legislation‘after commencement,
including, thé resource implications,”™*

499, |t further details.that:

. the effect of the Bill will be measured in a number of ways, including
throaugh research and evaluation as well as developing routine data
collection withgtakeholders;

. representative surueys will be used to track public awareness of the
change€'in legislation, changes in attitude towards physical punishment
of children and prevalence of parents reporting they use physical
pUnishiment;

. theWelsh Government will work with the police, social services and the
courts to agree the collection of relevant data for a period prior to
implementation in order to establish baselines. Data collection will
continue following commencement in order to monitor the impact of

513 Explanatory Memorandum, Welsh Government, para 9.24, page 60.
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the Bill and will, wherever possible, be aligned with existing activity or
other relevant work >

“All the consequences of a change in the law aren't always obvious at the start, so there
needs to be a way of monitoring implementation and working with orgahisations and
public bodies before the law comes into effect as well as in the early years after
implementation”. Individuals (CADRP 281 and 287)

“How will it be monitored? How will it be evaluated?’. Individual (CADRP 255)

“We would support a review of the legislation (which in this case should also consider
the wider context of Welsh Government parenting supportservices) after a reasonable
period of time”. Save the Children (CADRP 581)

“‘Given Welsh Government’'s commitment to prohibiting the physical punishment of
children there needs to be a way of measuring the impact of the change in the law and
any associated public education initiatives. Few of the countries who have changed the
law have ensured that mechanisms fontracking progress are in.place from the outset”.
Equal Protection Network Cymru/(CADRP 48T)

‘Does it have a time limit if passed andproven not to be sucecessful'or viable. Can it be
revoked? How will it be assessed and monitored and by whom?”. Individual (CADRP
376)

“‘How will the legislation‘be:monitored? So much of what goes on in families is unseen”.
Public Health-Wales (CADRP 614)

“[..] the underlying law and case law surrounding parental physical punishment is not
clearslam supportive of the commitment to assess the implementation of the reform”.
Heather Keating, Professor of Criminal Law (CADRP 642)

500.The Crown Prosecution Sernvice stated:

“We are encouraged by the comprehensive approach being taken in
securing data after the legislation comes into force. In our view such
data will assist in determining whether the Welsh Government's
approach delivers on the principles behind the legislation.”

501. The CPS did, however, raise concerns about difficulties that may be
encountered collecting and collating meaningful data. This, it argued, could

s Explanatory Memorandum, Welsh Government, paras 10.3-10.5, page 61.
515 Written evidence, CYPE Committee, CADRP 293 - Crown Prosecution Service.
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impact on how meaningful any future assessment of the impact of the Bill would
be 56

502. Police representatives also commented on the importance of monitoring

and evaluation, emphasising the need for this to be undertaken on a multi-
agency basis to understand the operation and impact of the legislations? The
Chief Crown Prosecutor for Wales explained that the CPS would review cases at
key points with colleagues from other services, to shape and improve the way they
are prosecuted:

‘| can foresee that, after this legislation came in,we might get 18
months, two years down the road, and | can see us sitting in a room
with some of the cases we've prosecuted, maybe cases we've dec¢ided
not to prosecute, with the police and.interested parties fromdodth sides,
to have a discussion about how we're doing with it all. And I'd like to
think that the Welsh Government would/be involved indhat aswwell."s®

503. Matt Jukes, Chief Constable of SouthWales Police, highlighted to ds that
changes to police systems may e requireddto monitor cases\because they
operate on an England and Wales basis and the law is only.¢hanging in Wales.s®
The Chief Prosecutor for Wales mades@ similar point; statingythat CPS records
would need to be kept manually,He thought this would be “fine” because the
number of cases antieipated was low.52°

504. With regard toidevolved services, BASW GQymru.emphasised the importance
of monitoringimplementation:

“We' have to monitor. There haveto be robust mechanisms to monitor
post iImplementation.”s

505.The Deputy Minister's official emphasised to us the importance of collecting
data, and the Welsh Govetnment's plans to do so. She contrasted this with
arrangements in other countries, where similar laws had been passed without

516 Written evidence, CYPE Committee, CADRP 293 - Crown Prosecution Service.
57 Oral evidence, CYPE Committee, RoP [paras 62-63], 16 May 2019.

518 Oral evidence, CYPE Committee, RoP [para 86], 6 June 2019.

519 Oral evidence, CYPE Committee, RoP [para 145], 16 May 2019.

520 Oral evidence, CYPE Committee, RoP [para 83], 6 June 2019.

521 Oral evidence, CYPE Committee, RoP [para 284], 16 May 2019.
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comprehensive data collection being in place across all relevant services.s2 The
Deputy Minister confirmed her view that monitoring and evaluation is:

“[..] very important because we need to know what is the effect of the
legislation we'll be bringing in. So, we will be having ongoing
evaluation, we will be bringing in an independent body to evaluate. \We
have got ongoing monitoring and we've got ongoing mahnitoring
surveys looking at what are the views of the public.”s%

OUR VIEW

506. \We welcome the Deputy Minister's plans to mohitor and evaluate the impaet

of the Bill, if passed. We further welcome her intentionte b&gin the monitoring
work prior to the commencement of the Bill'ssStldstantive provision in@rderito
establish a robust baseline against which té.measure the legislation’s impact.

507. We believe that robust monitoring and independent evaluationiwillsbe vital
for the purpose of:

. assessing whether the Bill is achieving its intended aims without leading
to any negative, yhintended or unanticipatedeonseguences;

. assisting with improving the general publi€'s understanding of the Bill's
impact as implemented, rather than its anticipated impact;

. enabling the,Welsh Government to establish whether the crucial
elemenisaescompanying the Bill = namely the public awareness
campaign and support for parents — need to be adjusted to achieve the
overall'aim of changding, behaviour in relation to the physical
punishment of ghildren.

508.Given the importanceattributed to assessing the effectiveness of the
legislation in delivefiAg, its aims, we believe that a duty to review and report on the
Bill's implementation should be placed on its face (for the same reasons as those
outlined in sé€tioN'3.4.iN relation to the need for the Bill to be amended to
include a duty to'provide information and increase awareness). We note that
some Welsh'Actsinclude such provisions requiring post-implementation
evaluation, for example the Agricultural Sector (Wales) Act 2014 and the Public
Health (Minimum Price for Alcohol) (Wales) Act 2018.

522 Oral evidence, CYPE Committee, RoP [para 142], 2 May 2019.
523 Oral evidence, CYPE Committee, RoP [para 40], 12 June 2019.
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Recommendation 13. That the Welsh Covernment amend the Bill to include a
duty on the Welsh Ministers to:

. undertake post-implementation evaluation of the Bill, within three years
of the Bill's substantive provision (to remove the defence of reasGnable
punishment) coming into force;

. report the findings of such an evaluation to the National Assembly:52

509. We note the evidence from the police and the CPS about the'ehallenges of
collecting relevant and meaningful data, especially within systems that operate
on an England and Wales basis. We urge the Welsh Governmentito ensure that
the Implementation Group looks closely at this as partof its preparatory work.

Recommendation 14. That the Welsh GoverAiment ensure the Bill
Implementation Group identifies — in cooperation with all relevant sékvices —
robust methods for capturing meaningful data relating to the Bill. The purpose
of this data will be to enable meanifAgfuli@ssessment and evaluation ofithe Bill's
impact, which will be crucial in identifyihng@any unintended,consequences
and/or areas that may need additional support or resoutce/duging the early years
of its implementation.

What to do if you seg/learfi of the physical puflishment of a
child?

510. We asked, Sally Jenkins, then Chaimef the AlldWales Heads of Children
Services and representing the Association of Directors of Social Services, whether
peopleavduld Be encouraged, if this Billis passed, to contact social services
departmentsiif they see a childbeing physically punished. She answered:

“We already encourage members of the public to contact social

services or the police, depending on the circumstances [..] If a child is
being smacked now, we would ask that people contact. We have a duty
to report, as professionals. But if you were walking out, and you saw
semething happening to a child, in the same way as if you saw
something to an adult [..] | think that the challenge is about, we've all
probably, sadly, withnessed incidents in the doctor’s reception, orin a
supermarket, and we've failed to do something about it. And | think we

524 \We have chosen a period of three years in recognition of the fact that a two-year
implementation period is anticipated in advance of the Bill's substantive provision coming into
force, and to enable the legislation’s impact to be measured during the lifetime of the next
Assembly.
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then walk away and feel pretty guilty about that, realistically, when you
see something happening to a child in a particular circumstance. |
think we can't ignore the fact that a child is being assaulted in those
circumstances.”?

511. When asked whether people ought to report instances of physical
punishment of a child if they saw or were aware of them, the majority of witnesses
either said it was a matter for each individual to judge (as is the case imyrelation to
the current laws relating to the assault of a person of any age)s?® ofthat social
services should be first port of call.5>

512. In the case of frontline health, social services and education'staff, it was
confirmed by their representatives that they are already. duty bound in a
professional capacity to report any concerns aboeut physical punishmentféysocial
services for consideration, regardless of this Bill .52

513. Members of the National Indepené@lent Safegtarding Board/told us they
believed the Bill would increase peoplesi€onfidence to intervene in a situation
involving physical punishment.s2dRachel Thomas from the'office of the Children’s
Commissioner for Wales referred to a case in Ireland, whereshe told us its
legislation had given an individuakhthe'confidence té reporta.sighting of physical
punishment of a child which later led to the uncovering of a case of serious child
abuse.s*° Opponents.efithe Bill worry, however, that itwetld create potential for
unfounded claimg of abuse, particularly fragm childten who they suggest may not
realise the implications.

What we hear@f#m those who are woiiied albut children making unfounded
allegaffon$

“There is a serious danger of false allegations by children against their parents, for
example if children resent being told off or being denied something they can fabricate
stories that can incriminate theirfarents in order to punish them”. Individual (CADRP
460)

525 Oral evidence; CYPE Committee, RoP [paras 46-51], 8 May 2019.
526 Oral evidence, CYPE Committee, RoP [paras 34 and 485], 2 May 2019.
527 Oral evidence, CYPE Committee, RoP [paras 34 and 47], 8 May 2019.

528 Oral evidence, CYPE Committee, RoP [para 29], 8 May 2019 and RoP [paras 217 and 436], 22 May
2019.

529 Oral evidence, CYPE Committee, RoP [para 157], 22 May 2019.
530 Oral evidence, CYPE Committee, RoP [para 650], 2 May 2019.
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“It will enable people who witness a child being hit by its parents to tell them to stop”.
Individual (CADRP 467)

An unintended consequence of the Bill could be “children making un-thought-through
decisions to ‘tell on’ their parents e.g. at school”. Individual (CADRP 558)

“[..] some children can play on the Bill by having false accusations on theirjparents or
any legal guardians”. Individual (CADRP 344)

514. The Children’'s Commissioner for Wales emphasised that reparting would be
a matter of personal judgement:

“[..] the same applies to any aspect of life where we've passed laws,
especially laws that we've been less familiarwith and need to comeito
terms with. The same would happenrifiyou saw people smoking
cannabis on the street or something like that [..] People do make
judgment calls as to how to tréat people dropping litter. [..] Thereswon't
be a positive duty on members.of the public to suddenly startereporting
everything.”s

515. When asked what a member of the public should desif the Bill became law
and they saw a parent physically punishing their child, the Deputy Minister stated
‘it would be up to the individual®and that they would be relied on “to do what
they think is right ind#at circumstance” > She addedthat there would be a “long
lead-in" between4he Bill's passing and its €commMmencement to make people “as
aware as they possibly can” be of the change in the law.>

516. In terms of the likely source of reports of physical punishment (to any public
servicg), the Deputy Minister said she theught it would be “mixed”. She added that
an.ncrease in reports could occunas a consequence of improved awareness, but
that'etherprofessionals, for example’in schools, are already required to report
awareness of any such incidents.®* She acknowledged that “it's likely there will be
a small rise” in repearting, but'did not specify whether she anticipated this would
berto the police and/orsocial services.sss

531 Oral evidence, CYPE Committee, RoP [paras 647-648], 2 May 2019.
532 Oral evidence, CYPE Committee, RoP [para 34], 2 May 2019.

533 Oral evidence, CYPE Committee, RoP [para 34], 2 May 2019.

5% Oral evidence, CYPE Committee, RoP [para 91], 12 June 2019.

535 Oral evidence, CYPE Committee, RoP [para 91], 12 June 2019.
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Malicious reporting

517. The potential for reporting cases of physical punishment of children for
malicious reasons was raised by organisations and individuals who responded to
our consultation. In particular, some fear that the removal of the defence Will be
used in cases of parental disputes about child access arrangements thatiare being
dealt with in the family court.

What we heard about malicious reporting

“Malicious neighbours and other ill-informed people will be 6n the phone to the police
every time they can’. Individual (CADRP 141)

“Possibly malicious accusations where parents are estranged forexample”’. Individual
(CADRP 43)

“Possible malicious prosecution / false claims’. Individual (CADRP 365)

“We get well-founded complaints by people'who've lived with coercive, controlling
partners, who now feel free to make that allegation, because they're estranged. We get
malice and vexation within relationships that are dissembling. We already have to work
out the difference between the two”. Chief Constable MattJukes (RoP [para 156], 16
May 2019)

“There is already lots.of malicious reporting to social services'and police. But we don't
see any reason why there'd be an increase of this sort of malicious reporting on the
introduction of this legislation. Any malicious repaorts would be investigated by police
and social services;as they would investigate any other report. | would imagine that if
it's malicious, there will be insufficient evidence”. Equal Protection Network Cymru (RoP
[para 517], 2 May 2019)

SBe pPacents with whom ywEggokem discussion groups on 6 June 2019 who opposed
the Bill raised the issue of malicious reporting, particularly in times of family
breakdown. They were particularly concerned to know how these would be dealt with.
Among the parenis'who supported the Bill, the point was made that the Bill would
make it clearer for a by-stander to know what to do.

518. The Bill's Explanatory Memorandum acknowledges the potential for
reporting toeccur in family proceedings in particular:

‘Awareness of the change in the law could lead to an increase in
allegations of parental physical punishment in cases where a parent is
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seeking to further their cause against the other parent in a family
related case.”®

519. The Ministry of Justice outlined the concerns of Her Majesty’s Courts and
Tribunal Service (HMCTS):

‘HMCTS have serious concerns that feuding parents may,following
removal of the defence, use the change to further theif cause against
the other parent in separation or divorce [..] one parent. may fabricate
an episode of smacking as a reason for non-contaetawith the other
parent and for the involvement of the police.”s

520. When this was put to police representatives andithe Chjef Crown ProsgGutor
for Wales, they (and the National Independent Safeguarding Board's
representatives) said that such cases already©occurred under the current law:sz?
However, the Chief Crown Prosecutor acknowledged:

“There is greater potential for it{malicious reporting]to increase. | think
the numbers, again, willsbe tiny, and dwarfed bysthe number of cases
where we have to deal with the fallout between a/relationship
breakdown between‘partners [..] | can seedtypoténtially arising. It's not
something that would cause me congcern, simply because we already
have a well-developed approach to dealing with the way in which we
evaluate'the evidence from partiesiwho may well have a particular
position‘that they want to reinforce, sometimes through exaggeration
ofasic facts, and sometimies through fabrication.”s*

521. Mattdukes; Chief Constable of South Wales Police, emphasised the
importance of a multi-agencyapproach for ensuring that the context of an
allegation isfully understoe@wand ttue or false accusations are identified.>° Multi-
agency,working is dealt with in‘more detail in the next section.

522. \When asked about the risk of malicious reporting, the Children’s
Commissioner for Wales\responded:

536 Explanatory Memorandum, Welsh Government, para 41, page 78.
557 Correspondence, Ministry of Justice to the CYPE Committee, 14 May 2019.

538 Oral evidence, CYPE Committee, RoP [para 136], 16 May 2019; RoP [para 252], 22 May 2019; and
RoP [para 133], 6 June 2019.

539 Oral evidence, CYPE Committee, RoP [para 133], 6 June 2019.
540 Oral evidence, CYPE Committee, RoP [para 156], 16 May 2019.
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“We have discussed this with the head of the Children and Family Court
Advisory and Support Service and he doesn’t think that it will increase
the volume of cases but he does think that it could be another element
that will add to the complexity, but they already deal with very complex
allegations and counter-allegations by parents. So, | have to say that |
think they will take it in their stride, and | don’'t mean to trivialise it, but
it is very much in the territory of what they're used to dealing with, and
that would include currently allegations of smacking>

523. We wrote to CAFCASS Cymru and asked specifically aboutthe Bill's
implications in terms of malicious reporting. The responseiwe freceived stated:

“Cafcass Cymru has not made any assessment of the risk of mali¢ious
reporting in private law cases but confirms this already happefsien
both this issue and on a range ofother matters within cases. It is
content the court has in place@arrangements to deal withithisincluding
‘finding of fact’ hearings where thereare disputed issues that are
important in determining thelimplications on applications for safe
contact between a child and the nonresident gpoarent. However, what
may change with the introduction of the crimifnal offence is the court
may be required to waitiuntil any criminal prosecution has concluded
before considering theissue itself. This.could result in delays in family
proceedings,whichi€ould effectively be put'on hold pending the
outcome of the criminal trial. However, ifithere is ultimately a criminal
conviction, the family courtwould nothave to spend much time in
making its,own finding ofifact and could probably proceed directly to a
welfare determination. Cafecass Cymru will monitor the impact of the
Bill's introduction interms of whether such malicious reporting
inCreases.”s*

524, Responding to concerns, the Deputy Minister said:

‘Unfortunately, there are malicious allegations, and | think the police,
the CPS.and the Children and Family Court Advisory and Support
Service are very used to this. So, we have had discussions with
CAFCASS, who will be part of the implementation group and who will
be working with us to address these issues. But, no, we're very aware of

54 Oral evidence, CYPE Committee, RoP [para 660], 2 May 2019.

542 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee,
containing CAFCASS Cymru's response, 4 June 2019.
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that. It's something that everybody’'s very used to dealing with at the
moment, and there’'s no doubt that it is likely to occur.”

OUR VIEW

525. We note the Children’s Commissioner for Wales and the Deputy/Ministers
view that the reporting of a case of physical punishment of a childfisia matter of
individual judgement. We further note the evidence that we have beenigiven
from frontline agencies that they would already expect anynember of the public
who became aware of — or witnessed — the physical punishment of a child to
report anything that caused them concern.

526. However we recognise that, following the Bill's commehcement, people may
be reluctant and/or uncertain about what to d@ifithey see or learn of afchild
being physically punished. We also recogniSe the concern that people'tay be
unable to tell whether the physical interactionwiti the child is for the purpose of
punishment. We believe that advice dn,what you can do and who you can speak
to in such situations needs to forparaneentralgoart of the pulblic awareness
campaign that is planned alongside this Bill.

527. We note the concerns raised about the potential forithe'femoval of the
defence to be used for malicious purposes, particularly where family proceedings
are underway. We recognisesthat this is something that regrettably occurs under
the current law and as sueh is something frontline agencies already deal with. We
believe that agctivity taxmonitor the Bilksimpact shiould pay particular attention to
the number of reports of physical punishment of children found to be malicious.
This willfalso belimportant for ensuringythat the work of CAFCASS Cymru and the
familyacoudrtsiis not affected disproportionately by this Bill.

Recommendation 15. That the Welsh Government ensure that, as part of the
public'awareness campaign accompanying the Bill, clear advice is provided on
what people capr@éy— and who people can speak to — if they believe they have
seen or learned of a child being physically punished/assaulted.

Recommendation 16. That the Welsh Government ensure that activity to
monitor the Bill’s impact pays particular attention to the number of reports of
physical punishment/assault of children that are found to be malicious.
Evaluation activity on the Bill should include consideration of the impact

543 Oral evidence, CYPE Committee, RoP [para 65], 2 May 2019.
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allegations of physical punishment of a child have on the family courts and
CAFCASS Cymru’s workloads and timescales.

Multi-agency working
528. The Explanatory Memorandum states:

“Local authorities are required to have arrangements infplace to receive
and respond to such reports. In some areas a Multi Agency
Safeguarding Hub (MASH) approach is in place, insothersisocial services
are the point of contact for referrals.”

529. It also says:

. the police work on the basis of a multis=agency approach, with'social
services and other relevant services, in relation to potential child
protection cases;**

. referrals of potential child protéctiop'cases can be thraughisacial
services, or directly to the police; or, where multi-agencyisafeguarding
hubs (MASH) are in place, through a MASH;>

. the police will seek, where possible, tdimake a joint decision with social
services onthe appropriate response toa childgorotection referral;5+

. the WelshyGavermment is working with the police, CPS and social
senviees to Clarify police andsSogial serviCes processes, and how they

worki together to respond to reported incidents of parental assault on a
child;®

. if the Bill is passedmworkto consider any processes or guidance which
may need to bé put inyplace will continue.s*

544 Explanatory Memorandum, Welsh Government, para 49, page 79.
545 Explanatory Memorandum, Welsh Government, para 30, page 77.
546 Explanatory Memorandum, Welsh Government, para 31, page 77.
547 Explanatory Memorandum, Welsh Government, para 32, page 77.
548 Explanatory Memorandum, Welsh Government, para 9.4, page 56.

549 Explanatory Memorandum, Welsh Government, para 9.4, page 56.
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530. Matt Jukes, Chief Constable of South Wales Police, emphasised that if the
Bill's goals are to be met, joint working with other agencies on its implementation
will be vital.>*° He said:

‘My plea to the Assembly and to the Government is to come alongside
us and help us build the impetus for the development of those multi-
agency safeguarding hubs, which will mean that the goals that
Government has, in passing this legislation, are really.achieved in
communities and in the lives of families.”ss

531. Additional information about MASHSs submitted to Us bythe Police Liaison
Unit explained:

“[..] the Welsh Government have agreed to commission the scoping of
an independent review on the effectiveness of MASHs which would
seek to compare a pilot area to a ¢ontrol @rea, as well as.econducting a
literature review of existing academicevaluation. A multi-agency
working group, consisting ofiafiumiber of experts across diffefent
disciplines, is meetingdin June tofput forward asscope for this evaluation
to take place.”*

532. Health board represéntatives confirmed that MASHs did not exist
everywhere, but that single points of contact were identified in all areas. They
believed that the fdnctions of a multi-ageneyiteam needed to be in place
(whether as a MASH,orfinanother form) ta avoid a rise in convictions under this
Bill.>=3

533. The"Royal\College of Nursing confitmed that multi-agency working was
alrea@ly happening, while thegRayal College of General Practitioners said that the
Moke services worked together, theeasier and better their job would be. > The
Royal'€ollege of Paediatrics and\Child Health stated that multi-agency hubs were
“desirable, but not essential’,for'the Bill's implementation s

550 Oral evidence, CYPE Committee, RoP [paras 43 and 157], 16 May 2019.
551 Oral evidence, CYPE Committee, RoP [para 157], 16 May 2019.

553 Oral evidence, CYPE Committee, RoP [paras 56, 58 and 60], 22 May 2019.
554 Oral evidence, CYPE Committee, RoP [paras 382 and 384], 22 May 2019.
555 Oral evidence, CYPE Committee, RoP [para 392], 22 May 2019.
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534. The Deputy Minister stated that “the effective implementation of the Bill
does not depend on MASHSs" as services already work closely together on a day-to-
day basis:

“[..] there are already well-established mechanisms in place that.enable
this joint working to take place. | know that the MASHSs are_ only in
certain areas [..] | think they're probably very good to havé, actually, and
very good to help the work, but it's [the Bill] certainly.not dependent on
them."ss¢

535. The Deputy Minister's official stated that one of the fmplementation Groups
work strands would consider procedures and processes andilook’at how agencies
work together. She added:

“We're very alert to the fact that thére aredifferent organisations,
different services, and that bringing them together, working'in as
consistent a way as possiblegis really, really importafnt/[..] social services,
the police and others are alreadly committed to working together, and,
actually, we just want4o make sufre that we develop these working
practices in the bestway possible, recognising that not every area will
have a MASH, and reiterating, again, what theé.Deputy Minister has
said—that the effectiveness of the Billis not predicated on a MASH in
every areaghbutiit.is inportant that all thosewerganisations do work
together in a/consistent and appropriate\way.”’

OUR VIEW

536. We note,the Deputy Minister's view that the Bill's implementation does not
rely,on‘the existence of Multi-Agency Safeguarding Hubs (MASHSs) in all areas.
However, we also note hér comment that joint working is happening across
services'and is important fer this Bill and beyond.

537. We recognise thatthete are different ways of delivering joint working across
agencies, and.thatithese may necessarily vary depending on the geography and
demographics ofidifferent areas of Wales. We note the police’s evidence that the
Welsh Government has commissioned the scoping of an independent review on
the effectiveness of MASHs and await its findings with interest.

556 Oral evidence, CYPE Committee, RoP [para 60], 12 June 2019.
557 Oral evidence, CYPE Committee, RoP [para 66], 12 June 2019.
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538. While it is not our role to detail the exact model(s) of joint working that could
be adopted to suit local needs, we believe that the functions of a multi-agency
team are important for the Bill's implementation. We think they will be
particularly important for mitigating potential unintended consequences arising
from the Bill, most notably concerns about an increase in the charging or
prosecution of parents. As such, we welcome the Welsh Governments
confirmation that the Implementation Group will look at how ageficies worlk
together and urge it to ensure that this work is completed at paee, andibefore the
final amending stage.

Recommendation 17. That the Welsh Government ensure that the Bill
Implementation Group, before the start of Stage 3:

. considers the results of the independent review on the effectivéness of
Multi-Agency Safeguarding Hubs;

. uses the findings of this review, and otheér relevant résearch on multi-
agency working, to inform itSiapproaeh to planning, reésourcing and
delivering the joint workinghecessary for the efféctive implementation
of this Bill.

Impact on families

539. The impact ofsthe removal of the defenee of reasonable punishment on
families was a key themenin-the consultation responses submitted by the Bill's
opponents. The,most'eited concern rglated to thé "criminalisation” of parents,
which is dealt\with tfismore detail in'section 2.4 of this report.

540.Be Reasonable Wales toldus it is concerned that if the law is changed:

“[..] the consequences forparents will be considerable. Anyone accused
or convicted of assaulting a child - under the new definition - will be
subjecttorlong-term social services involvement in their family and
social stigma.’>>®

What we hieard aRout the Bill's potential impact on the family unit and society

“We need to look not only at the potential suffering that exists now, but at what
potential suffering will result when we remove this defence. | think far more potential
suffering and unintended consequences will result, not least, obviously, a disruption of

558 \Written evidence, CYPE Committee, CADRP 92 - Be Reasonable.

179



Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill: Stage 1 report

secure, loving family situations”. Sally Gobbet, parent campaigner (RoP [para 210], 2 May
2019)

“‘Enforcement would disrupt families. If a parent is penalised for smacking they could
lose their job or even custody of their children. The potential trauma to any children in
this scenario is unthinkable, and totally avoidable”. Individual (CADRP 52)

“If passed the Bill will interfere in family life and damage families. Ultimately, this will
undermine society”. Independent Psychology Associates (CADRP 494)

“[..] many cases will remain inconclusive but could potentially causesmonths of
disruption and even separation in a family’s life". Individual (CADRP 154)

“People worry about intrusive policing and criminalizing otherwise decent parents.
There is and always will be space in the justice system for the.enlightened use of
discretion by police, prosecution and the judiciary. It [the defence of reasonable
punishment] has no place in the family”. Individual (CADRP 384)

Some parents with whom we spoke on @Jung 2019 discussion Jkalips Who ppposed
the Bill said that the law was a blunt instrument that could have a big impact on
families who are investigated, by affecting their jobs and income.

541. Those responsible forghe Bill's.imdplementation; in€ludingfsocial services, the
police, the CPS, health services and the Deputy Minister, doubted the likelihood of
parents being “‘criminalised” and / or children being takef into care, as detailed in
sections 3.2 and 3@ of this report.

542. The Bill'S@pponents also believesthatia lackiof “good discipline” (including
physical punishmeént”where necessary’) would undermine parental/adult
authority and have a negative impact omehildren, families and society more
generallys

" [..] families will be stigmatised for disciplining children, resulting in a
society that doesh't know any boundaries”;>*

. “Lack of discipline and control of children has very damaging
comsequences for all, and this bill will do nothing but undermine society
at a moral, health and prosperity level”;5e°

559 Written evidence, CYPE Committee, CADRP 72 - Individual.
560 Written evidence, CYPE Committee, CADRP 373 - Individual.
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. “[..] all children need to be properly disciplined - which occasionally may
mean a smack - otherwise lots of people suffer from their bad behaviour
- the whole family, the school, neighbours and the child itself’;5

. “Such a Bill would ensure a generation of children grow up in Wales
who do not respect authority, and would not contribute positively to, thé
society of which they are part”;52

. “If a total smacking ban goes ahead there will be more&iill-disciplined
children and family turmoil” s

543. As detailed in section 2.2, we have heard evidence from, some of those
supporting the Bill which states that physical punishment is hot an effectiveiway
to discipline children.

OUR VIEW

544. \We have given careful consideratiopfto the Bill's impact onfamilies in Wales
and recognise the concerns expressedhby epponents of thie Bill.

545. Earlier in this report wesamake recommendationstrelating to:
. providing adequate resource to suppofrt parents;

. delivering a camprehensive andfar-reaching information and
awarenesstaising campaign;

. ensuring that adequate out.of court disposals are in place to divert,
Where appropriate, cases of phAysical punishment of children that would
currently be captured by, the defence, away from the criminal justice
system.

546. \\Ve believe our recommendations, coupled with the evidence taken from
representatives of relevant frontline services and the work underway to plan the
implementation 'of the Bill, mean that concerns about the “criminalisation” of
parents and thelimpact this could have on family life (including the loss of
custody of'ehildren) are reduced to a minimum.

561 \Written evidence, CYPE Committee, CADRP 429 - Individual.
562 \Written evidence, CYPE Committee, CADRP 474 - Individual.
563 Written evidence, CYPE Committee, CADRP 571 - Individual.
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547. As outlined in chapter 2 of this report, the balance of evidence suggests
physical punishment, in whatever form, is ineffective in managing the behaviour
of children and we believe there is a strong argument that this Bill will reduce the
risk of potential harm to our children and young people.

Recommendation 18. That the Welsh Government deliver a step-c M
provision of universal positive parenting support — both in the anté- an st-

natal periods — and make the strategic investment that is ne d tolensure all
families in Wales have access to parenting support.

S O
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4. The Bill's impact on specific groups

The Bill's Equality Impact Assessment considers the proposed
legislation’s impact on specific groups. As part of our scrutiny

we sought to consider whether the Bill would im t
members of our population disproportionately. apter
summarises the evidence we heard and theuwi e drew.
548. The Bill's Equality Impact Assessment (EIA) sets out t h Governme
analysis of the Bill's impact on the following protected,characteristics: \

. Age;

" Disability;

. Gender Reassignment;

. Pregnancy and Mater, @ %

. Race;

. Religion, [ -belief; O
=  Sex/Ge w
. Sex ation; O
iage and civil p ership;
lldren and y up to age 18;
Low-income househelds.>

. o . .
49, |In section 3! @ report we have set out the evidence, and our views and
recommeng Jensthe need for universal awareness raising of the Bill’s

implicatio % cludes consideration of the need to target specific groups. In
section 3.3 his'report, we have set out our recommendations about the
support needed for parents and families, including “harder to reach” groups.

564 Equality Impact Assessment, Welsh Government [accessed 1July 2019].
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550. In this chapter, we outline the evidence we received about the impact the
Bill could have on specific groups within the population.

4.1. Women

551. The Bill's EIA states:

“The change in the law may have slightly more of an impact on females
than males. As lone parent families, are predominantly female, and at
greater risk of living on low income, if charged these parents may have
less resources to pay for legal advice. [...] However we anticipate that
very few parents will be prosecuted so a very small number of parents
would be affected.”®s

552. The EIA goes on to say:

‘Some research has exploredawhether mothers and. fathers (ormale
and female caregivers) différ in their use of physical punishment. While
evidence appears to be.semewhat'contradictory.it does suggest
mothers may use mare minor and fathers mofe severe forms of
punishment. It also suggests that while mothersiwere more likely to use
physical punishmentwith younger children, fathers were more likely to
physically punish their children when'they were older.”ss¢

553. Parent campaignef, Sally Gobbett, raisedconcerns about how the Bill might
have a disproportionate effect on women:

‘Amongst those people who are going to be in that wider network of
people undergoing.those pro€édures, remember that we have very,
very vulnerable peopleparticularly women, who are probably going to
Pe, in many cases, the primary carers—women in domestic violence
situations; women with mental health problems who are not being
providedsfor currently by our extremely thin mental health provision—
who are already'victims in our society and unsupported and who are
then,going to be criminalised further for something that we have not
supported them in."ss”

565 Equality Impact Assessment, Welsh Government, page 15 [accessed 1 July 2019].
566 Equality Impact Assessment, Welsh Government, page 15 [accessed 1 July 2019].
567 Oral evidence, CYPE Committee, RoP [para 350], 2 May 2019.
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554. Responding to the concern that the Bill could have a disproportionate
impact on women, the Children’'s Commissioner for Wales told us:

‘[..] people who attend parenting classes are overwhelmingly women. |
don't think that's right, but they are. They've said, ‘It's been greatito be
helped to find other ways,’ so, | think there are more positive things.that
we can do than say, ‘Well, carry on smacking because we'know it's
hard.” We actually also know it's harmful to children. So, | daithink an
awful lot of the focus of the debates around this have been about the
impact on parents. We have to keep remembering, andpoficourse, it's
my job to remind everyone, about the impact on children.”ss®

555. We asked the Deputy Minister what assessment the Welsh Governmefthas
made of whether women, particularly vulnerable.women, could be affectéd

disproportionately by this Bill. In her response, the Deputy Minister referred tathe
EIA and said:

‘Although research has identified certain characteristics of parents or
children as a risk factof in the use of physical puhishment, a parent’s
decision to use physical punishment is complex.dt may depend on a
number of factors'including personal cheiceand experience; family
structure; the individual child and adult; stress and society/cultural
norms. It issalsolimpoftant to recognise thellimitations of some of the
research around parental physical punishment which is a sensitive and
complex-area.”*®

556. In terms of the Bill's impact on wulnerable women, the Deputy Minister went
on to say:

‘Qur Parenting.Support'guidance includes specific sections
highlighting the issues faced by parents whose situation may make
them vulnerableye.giwho have experienced domestic abuse, mental
healthdoroblems or because they are young). The guidance provides
practical strategies for those delivering parenting support to help them
adaptservices to ensure parents’ needs are met."s7°

568 Oral evidence, CYPE Committee, RoP [para 639], 2 May 2019.

569 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 1 July
2019.

570 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 1 July
2019.
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4. 2. Different cultural and ethnic groups

557. This EIA states “there is some limited evidence that children from some
ethnic groups may experience physical punishment more frequently due to the
parents’ ethnic or cultural origin”. It goes on to say:

“‘Minority ethnic parents face a number of different barriefs to accessing
services including discrimination; language and cultural batriers and a
lack of awareness of services and how to access them™and also says
that Gypsy and Traveller families ‘'may be reluctant tomuse services for
fear of stigma and prejudice; have a lack of trust.in service providers
and may also have limited literacy.””

558. The EIA also states:

“[..] on the whole the research into,physical abuse and punishment in
minority and ethnic groups is inconclusive and often contradictory’. It
says that ‘ethnicity can be canfounded with other variables which
make it difficult to establish,the.influence of ethmnic group status.”s”

559. The issue of different cultutal or religious views about physical punishment
was also raised with us byl’some,of the parents we et on6 June 2019. Some
parents, both those supporting and those opposing the Bill, suggested that the
proposed legislatioft could Wave more of andmpact on some groups than others.
Those in support ofithe/Billksuggested that more support would be needed for
these familiesiin ordenfor them to adaptithe ways they discipline their children.

560. Thes€hildren's Commissioner forWales also referred to the fact that physical
punishmentis used across the fange of family settings and backgrounds:

‘I remember meeting parents, for example, who'd been supported
through Flying Start, who talked about how transforming it had been to
their relatienships with their children to learn about different ways of
responding to them. Because they'd been brought up with a lot of
negativity, a lot of telling off, and part of that was also smacking, and
how different it was just to be helped to learn new ways of responding
totheir children, because they had felt out of options. So, to just be
helped to find new options—and that's not just a class-based thing, it's
not people from one particular cultural group or anything. | think for

57 Equality Impact Assessment, Welsh Government, pages 12-13 [accessed 1 July 2019].

572 Equality Impact Assessment, Welsh Government, page 12 [accessed 1 July 2019].
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everybody, we need help and support in thinking about different ways
of doing things.””

561. We asked the Deputy Minister about the extent to which this Bill might
affect specific ethnic and cultural groups. We also asked for practical examyples of
how the Welsh Government intends to mitigate these potential impacts.

562. The Deputy Minister told us:

“[..] this legislation will ensure children and young people.from all
ethnic groups would have the same protection from physical
punishment if the law is enacted.”

563. The Deputy Minister went on to refer to awarenessiraisifng and told us the
Parenting. Give it Time campaign which “proyi@desypractical tips and adviceto
parents on encouraging positive behaviourfloosting their child’'s confidence and
supporting their development”ss She eXplained that information'is provided
through a dedicated website, Facebook page and printed resources that'are
“available in ten minority commuanityalanguages’. We weregalso told that the
“‘guidance highlights practical strategies for facilitating the engagement of those
less likely to access supportgncludingthose from Gypsy.and Traveller
communities and other eéthnicgroups”.ss

564. In terms of comMmunication and raising.awareness, the Deputy Minister also
told us:

“The Welsh Government will use existing networks and trusted agencies
whawork with parents from minority ethnic groups to raise awareness
ofithe change in thellaw and consider whether extra support, advice
and information.may be needed. In our communications work we will
be looking at effective messages for a range of audiences, including for
those from black and minority ethnic communities, recognising where

573 Oral evidence, €YPE Committee, RoP [para 635], 2 May 2019.

574 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 1 July
2019.

575 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 1 July
2019.

576 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 1 July
2019.
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individuals have different needs, rather than expecting that one
message will work for everyone.”s”

4. 3. Low-income households

565. Public Health Wales told us it supports this Bill but says it could bé
“disproportionately applied to families fromm more socially disadvantaged
groups” >

566. The Bill's EIA acknowledges that low income is as a risksfactorin the use of
physical punishment and that this may potentially have @negative impact
specific to this group of parents. It goes on to say:

. parenting support, information and advice willleefavailable to all
parents;

. some information and advice snay be mare accessible t6 those‘@ndow
income through the Welsh Goverinment's family support progr@ammes
Flying Start and Families hirst, which should support them to use
alternative methods t@ discipline ‘children and @voidstherisk of them
being charged or prosecuted.’”

567. When asked about her viewon the potential for this Bill to have a
disproportionate impaet ohygow income families, and specifically our concern
about parenting support available to low ificome families who live outside a
Flying Start area, the'Deputy Minister responded:

‘“We are aware of the issue of reaching out to certain groups. We are
running focus groups where we will be taking the different groups into
account, and we will work with different groups, communities and
organisations to make sure that they are aware of the change in the
law."s80

4%. Young chifldrén

568. Research cited iffthe EIA suggests that children aged between two and nine
experience physical punishment more frequently than children of other ages. It

577 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 1 July
2019.

578 Written evidence, CYPE Committee, CADRP 614 - Public Health Wales.
579 Equality Impact Assessment, Welsh Government, page 18 [accessed 1 July 2019].
580 Oral evidence, CYPE Committee, RoP [para 224], 12 June 2019.
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also suggests that the use of physical punishment appears to peak for children
between the ages of three and five.s®

5609. In its response to our consultation, Public Health Wales questioned how the
Bill would be implemented in terms of “very young children who are unalile to
voice their experiences” 5

570. When we asked the Deputy Minister how the Welsh Governmentwill ensure
this Bill protects the youngest children who are unable to voice their experiences,
she told us:

‘As currently happens, | would expect professionals, including those in
health, education and childcare to be sufficiently tuned in to theaeices
of young children and have an awareness of changes in behaviour or
other signs of distress which may ifidicate a family needs extra support.
As is the case now | expect such staff to follow established proecedures if
they do have any concerns abbout a youfg child. This Bill does not
change that.”s®

571. We also asked the Deputy Ministerand the Children's Commissioner for
Wales about their expectations for awareness raisinggofithislegislation. Their views
and our recommendations in this regard are set olt in chapter 3 of this report.

OUR VIEW

572. Chapter{3%wf.our report outlines our views afld recommendations about the
need to ensure thiat both the awareness raising campaign accompanying this Bill,
and thé support for parents that needstesbe provided to underpin it, are in place.
We believe this is essential toensuring that specific population groups are not
impactedidisproportionately by theproposed legislation.

573. Our recommendationgZand 18 seek to ensure that there is a step change in
the provision of uhiversal parenting support so that all families get the support
they need in respect of parental discipline.

581 Equality Impact Assessment, Welsh Government, page 4 [accessed 1July 2019].
82 Written evidence, CYPE Committee, CADRP 614 - Public Health Wales.

585 Correspondence, Deputy Minister for Health and Social Services to the CYPE Committee, 12 July
2019.
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5. The Bill's financial implications

As part of our scrutiny of the Bill's general principles, we
considered the Regulatory Impact Assessment, which
assesses the Bill's costs and benefits. This chapter séimmarises
the evidence we heard and the views we drew. It should be
read alongside the Finance Committee’s repeort,= which
considers the Bill's financial implications in'detail.

5.1. The costs in the Regulatory Impact Ass&@ssment

574. The Regulatory Impact Assessment (RIA) within the Explanatory
Memorandum sets out the costs and benefitsifor the Bill as a whole:

575. The total cost of the Bill is estimateddt between £2.3 and £3.7 million
between 2019-20 and 2026-27 53 TheéiR|Astates that the total cost comprises
both administrative and compliance caosts:

. administrative costs: the Welsh Governmeént has estimated these to be
between £1.3 and £2.7 million and stat&s that they will be necessary for
the planp@d awaréfness campaign;

. compliance costs: the Welsh.Government has estimated these to be
between£0.,97 and £0.98 millioniand states that they will be necessary
for police and justice services. The RIA states that this is a “best estimate”
oAly, because the lackiof baseline information relating to the current
levels of “‘reasonalale punishment” means “the RIA will need to be
followed up with datacollection and monitoring both pre and post
implementationito provide the most accurate information about the
impact.on public services and the justice system” s8¢

585 Explanatory Memorandum, Welsh Government, page 30.

586 Explanatory Memorandum, Welsh Government, pages 30-31.

190


http://senedd.assembly.wales/mgIssueHistoryHome.aspx?IId=15759
http://senedd.assembly.wales/mgIssueHistoryHome.aspx?IId=15759

Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill: Stage 1 report

5. 2. Awareness campaign costs

576. The Bill's RIA provides the costs of three options for the planned awareness
raising strategy. It also provides details of the costs of other campaigns which have
accompanied legislation in Wales and elsewhere.

577. The potential costs of the planned awareness campaign to acegdmpany this
Bill are estimated in the RIA over a seven-year period.s®” Over this‘period, a low-
intensity option is costed at a total of £1.3 million, medium-intensity at £21 million,
and high-intensity at £2.7 million. This compares to £1.75 millimeventwo years
and one month for the “second-hand smoking in cars campaign™ and £4.08
million over a six year period for the change in orgamdonation lawse® in Wales.

578. Table 1 overleaf shows that the amount of money the'Welsh Government
proposes to set aside for the campaign surreindingithe abolition of the defence
of reasonable punishment is less (even whenithe highest level of intensity.is
assumed) than that spent on the smaking in carsfand organ donation campaigns.

Table 1: Costs of awareness campaignsaccompanying legislation in\Wales3°

Law change Overall cost Campaign duration - Average annual cost
Smoking in cars £1.75 million - 2 years and 1 monthox, £840,000
Organ donation £4.08 million 6 years Approx. £680,000
Abolition of the defence of £2:72 million 6.years 3 months Approx. £435,000
reasonable punishment (high intensity)

Source: Calculated from figures provided on pages 43-44 ofithe Bill's Explanatory Memorandum.

87 Theseven-year period runs from fihancial years 2019-20 to 2026-27. As Royal Assent in January
2020 haseen assumed, 2019-20 has been calculated as covering a two-to-three month period
only.

588 This campaign was put in place to support the implementation of The Smoke-free (Private
Vehicles) Regulations 2015. The Children (Abolition of Defence of Reasonable Punishment) (Wales)
Bill's Explanatory Memorandum explains that this campaign ran for 2 years and 1 month, from
2012-15, and included advertising on TV, radio, in the printed media, roadshows, events and a
website. It also.states that messages were disseminated amongst existing networks including
Flying Start, Families First and the Family Information Service.

589 This campaign was put in place to support the implementation of the Human Transplantation
(Wales) Act 2013.The Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill's
Explanatory Memorandum explains that this campaign ran for 6 years, from 2013, and included
the cascading of messages across a “wide variety of media channels” and through supporting
documentation delivered to every household in Wales.

590 |n this table the cost of each campaign has been rounded, as have the resulting average figures.
It should also be noted that the costs are not spread evenly over years and the nature of each
campaign is different.
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579. In her response to our consultation on the Bill, the Children’s Commissioner
for Wales commented that the awareness campaign would be “a vital part of [the]
success of these proposals” but that the figures quoted are “substantially less” than
the costs of the organ donation campaign.s® She went on to state:

‘I note that John Finnie MSP's estimate for a campaign in Scotlandhis
£300,000; the Scottish Government put that figure at £20,000.This
shows that it is not an exact science and there are a large number of
variables."s?

580. We asked the Deputy Minister whether she was confidentthat the amounts
outlined in the RIA for the awareness campaign werge sufficient. Her official
responded:

“We are as confident as we can bed@t thismoment in time. We are
obviously going to be working with, focus groups and otherste look at
what sorts of messaging thefe will need to be. But ih terms of the initial
stages of the awareness camypaign, we are, as | say, as confident as we
can be, based on what'we know. %

5. 3. Costs of updatingsrel®van#training, gesigdancegand
procedures

581. The RIA states'that the exact cost of up@atingirelevant training, guidance and
procedures is unknowi:

‘It is expéeted that there will be some transitional costs, relating to
updating guidance and traihingfor staff, for public bodies including
the police, local autharities (in respect of both social services and
education), thedieéalth sector, and voluntary organisations who work
with children.[The exact cost is unknown but is expected to be
minimal.”s%

582. The RIA explains that this conclusion is drawn on the following basis:

. the All"Wales Child Protection Procedures provide common standards
toguide child protection work for every local safeguarding board in
Wales, and guide the work of all professionals who work with children

59 Written evidence, CYPE Committee, CADRP 160 - Children’s Commissioner for Wales.
592 \Written evidence, CYPE Committee, CADRP 160 - Children’'s Commissioner for Wales.
595 Oral evidence, CYPE Committee, RoP [para 195], 12 June 2019.

59 Explanatory Memorandum, Welsh Government, para 8.46, page 52.
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and families. The procedures are regularly revised, and it is expected
that any changes to the procedures as a result of the Bill will be part of
the normal cycle of revisions;

. it is expected relevant staff would already be aware of the defenge of
reasonable punishment, so notification of its removal should servete
clarify that no physical punishment of children by their parents is
permissible following the legislation coming into force. Whilg,there may
be an increase in the number of referrals/reported allegations of physical
punishment, the process for professionals dealingwithiincidents of
physical abuse should largely remain the same s

583. The RIA also states that the Welsh Government’'s Bill Implementation<roup
will consider any changes to relevant bodies'/organisations” guidance (e@™the
Welsh Government, or education and socialéervicesidepartments in local
authorities). It acknowledges that these awvill need to be communi€ated te staff,
alongside awareness raising of the changedn theflaw” but:

“Familiarisation and/orfattendingfany update sessions are routine
activities for those organisations involved so there'should be no
additional costsdf thisirespect.”s®

584. As part of our scrutiny we asked frontline organisations about the impact of
the Bill on traininggguidance and proceduresiandthe associated costs. The
evidence we received andour views in relation to it'are provided in chapter 3 of
this report.

5 4. T8BiIRE “unknown” costS

585. The RIA/outlines the “umknown” costs associated with this Bill. It states that
theselinclude potential costs to:

" social senviges, as a result of a potential increase in referrals;

. family courts and CAFCASS Cymru, as a result of a potential increase in
allegatiens of common assault against a child or children of parents
inolved in a family court case;

. the Crown Prosecution Service, as a result of a potentially higher volume
of requests, for charging advice from the police;

595 Explanatory Memorandum, Welsh Government, paras 8.47-8.48, page 52.

596 Explanatory Memorandum, Welsh Government, paras 8.49-8.50, pages 52-53.
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. provide the delivery of out of court disposals;

. review training and guidance offered by organisations involved in
safeguarding of children, to ensure they are up to date.s”

586. The RIA explains:

‘It has not been possible to quantify all of the potential«€aosts arising
from the bill, due to:

. Limited or lack of evidence on which to base the'likely, realistic
scale of the impact;

. The cost of a potential impact may varypaccording to individual
circumstances.”s°®

587. Some opponents of the Bill who responded to/our consultatien,cited their
concerns about unquantified costs.

Some views about the Bill’s ‘unkng®Wn e@sts
“The unquantified costs have not been included as costsat.all [..] These could easily run
into millions”. Individual (CADRP.84)

“As a taxpayer, | wouldexpect a full breakdown of how thisswould be costed and where
the money woulddbe allocated from”. Individual (CADRP 322)

“The cost to investigate these things willkimount and'mount”. Individual (CADRP 253)

“The health service, the police, the social services in our nation are desperately in need
of additionalifunding. At such adtime | regard it as obscene that such large sums (and -
intsignificantareas - unknown.sums)are being committed to this proposal”. Individual
(CADRP 326)

"Having unquantified costs attached to the impact upon social services, the CPS and
others, seems somewhat misguided during such a lengthy period of austerity. Such
services are already struggling to cope with cases that have resulted in loss of life,
serious injury or the risk'of both of those. There needs to be more detailed
consideration towards the impact this Bill will have on those departments and an
effective costing.matrix established so that they can be effectively resourced in order to
deliver the Bill". Hafal (CADRP 394)

597 Explanatory Memorandum, Welsh Government, page 32.

598 Explanatory Memorandum, Welsh Government, page 32.

194



Children (Abolition of Defence of Reasonable Punishment) (Wales) Bill: Stage 1 report

588. Sally Jenkins, then Chair of the All Wales Heads of Children’s Services and
representing the Association of Directors of Social Services, described the
‘unknown costs” as “a challenge”>° She added that social services representatives
were committed to working with the Welsh Government to establish the costs.
Huw David representing the WLCA elaborated:

“[..] the reality is we're not going to know what the costs.are untihit's
actually implemented, because we haven't implemented this before.
And, therefore, | think there needs to be a commitment.that, whatever
the costs are, those costs are met because it is legislation that is being
led by the National Assembly for Wales. And whiilst we don't see it as
levering in additional resources, we don't think it should be at the
expense of current service provision to vulnerablefamilies in Wales,-and
therefore it's important that it is prepérly. and fully resourced;"0

589. When asked her view about the unkmowh social services costs, Allison
Hulmes, BASW Cymru’s National Diregtor, said "not being able'td quantify is
problematic, because we know that social semvices is buckling under the strain”.s
She added that providing adeqgu@ate resources for the awareness campaign and
support for parents was crucial to the Bill's success:

“The evidence/l think is quite clear that the intentions of any legislation
to removesthis defence have been supporteddoy early intervention and
prevention support. That comesiwith a resource implication. So, in order
for this legislation to be successful, it's the sustained public awareness,
combined with support—early intervention and prevention support.
That needs to be resourced.’s°?

590. Health Board representatives, acknowledged that the Bill's costs were “very
much anunknown” 3 Hawever, Dribave Williams, Divisional Director, Family
TherapyServices, AneuriniBevan University Health Board, added:

‘But op thelether hand, if it had caused the services to collapse
[elsewhere], I'think we'd know about it. So, there might be a [resource]
requirement, but it's not cataclysmic or sea changing.”s%

599 Oral evidence, CYPE Committee, RoP [para 140], 8 May 2019.

600 Oral evidence, CYPE Committee, RoP [para 142] 8 May 2019.

601 Oral evidence, CYPE Committee, RoP [para 309], 16 May 2019.

602 Oral evidence, CYPE Committee, RoP [para 245], 16 May 2019.

603 Oral evidence, CYPE Committee, RoP [para 130], 22 May 2019.

604 Oral evidence, CYPE Committee, RoP [paras 131-133], 22 May 2019.
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591. The Police and Crime Commissioner for Gwent, Jeff Cuthbert, and the Chief
Constable of South Wales Police, Matt Jukes, both raised concerns about the
funding of non-devolved services like the police. PCC Jeff Cuthbert expressed
general concern about “more duties being placed on the police without
equivalent rises in police funding”.s%s CC Matt Jukes added:

“[..] we have to get past this point that, as a non-devolved servicepwe
sometimes don't attract the attention of funding. [..] 1 dontthink we're
going to need to generate an army of investigators to deal with these
new reports, but we need to monitor the impact;someone needs to
fund that. We need to fund training; somebodyneeds to fund that. We
may need systems changes; that might néed support."s°¢

592. Responding to questions about the Bill's financial implications for tA&CPS,
the Chief Crown Prosecutor for Wales, Barryd#Hughes, answered:

“If this legislation goes through, therewill be minorfinancial
consequences for us and | don't seesany significant financial
consequences in the periodhbetween now andsthe Billlbecoming
law."607

593. When asked whether the degree of “unknewn costs®\were a cause for
concern, the Deputy Minister repeated that a baseline was difficult to estimate
because there wasfno precedent in the UKfGrremoving the defence. However,
she also stated:

‘I believerit,can be worked out and [“believe it will be manageable, so
I'm not worried about that: hthink we can work it out."s°?

594. The Deputy Minister's officialladded:

“This is much more an art rather than a science at the moment,
because.there is nerequirement on any of those services to capture the
data and theinfermation that we would find useful in this period of
time. SO, we've given everything that we can, and in the explanatory
memaorandum we've also said that we will work with those different
services and organisations to develop a data and monitoring process so
that we can establish a baseline. But of course we didn’t want to get

605 Oral evidence, CYPE Committee, RoP [para 165], 16 May 2019.
0% Oral evidence, CYPE Committee, RoP [paras 167-168], 16 May 2019.
6097 Oral evidence, CYPE Committee, RoP [para 81], 6 June 2019.

[
[
[
608 Oral evidence, CYPE Committee, RoP [para 132], 2 May 2019.
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into a situation where we were requiring those services to do
something ahead of the change in the law."%®

595. Responding to concerns about ‘runaway costs’, the Deputy Minister’s official
said:

“[..] in terms of the information that we've provided on the police, that
would appear to answer the question that it wouldn't necessarily be a
runaway cost and, as we develop the information andevidence and
database with social services and others, then wéean.make sure that
we can provide that information as well."s"

5. 5. A diversion of resources?

596. The Bill's potential to divert resources frofm other frontline services was faised
as an issue in our consultation, particularly among individuals who oppesed the
Bill and responded in a personal capacity.

Some views about the potential diysFSigy ofiegBurces

‘Since these resources are limited resources, it will mean that they get diverted away
from serious issues like child abuse/knife crime/other violent erimé”. Individual (CADRP
257)

“This Bill would divert funds from the already overburdened police and court systems so
that real cases of cruelty are nhot dealt with properly”. Individual (CADRP 258)

‘Implementing this proposed Bill will divert finances from more pressing and obvious
needs” . dndividual (CADRP 470)

‘One of the main barriers | feel is funding. Resources are already stretched and if people
are to be policing this bill also itwill take resources away from areas where it is
potentially more vital and'cause more harm to children in the long term”. Individual
(CADRP 497)

“Social services police and children’s services are already facing challenging financial
environments. The impléementation and policing of this bill will simply drain already
scarce resources”. Individual (CADRP 570)

Among the paréhts with whom we spoke in discussion groups on 6 June 2019, there
was a concern—regardless of whether they supported or opposed the Bill-that the

609 Oral evidence, CYPE Committee, RoP [para 141], 2 May 2019.
610 Oral evidence, CYPE Committee, RoP [para 144], 2 May 2019.
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removal of the defence of reasonable punishment could divert resources, particularly
from frontline police and social services.

597. Jamie Gillies representing Be Reasonable Wales also raised concerns about
the Bill diverting resources, particularly in relation to the police:

“You're going to be compelling the police to pursue parents who,smack
their children and police budgets and time are already constrained.
They're trying to identify children who are at risk of genuine abuse, so
that's going to make it more of a challenge for thempifyou compel
them to investigate good families who just usewverylight physical
discipline with their children. That's a veryaworrying scenario.”e"

598. Responding to the range of concerns we have heard“about divertingmpolice
resources, Matt Jukes, Chief Constable of Sodth Wales Police, emphasised the
importance of providing adequate resource te fund the Bill's implementation. He
also said:

“The answer to, ‘Whereswillit come from if not reseurced? is it'll have to
come from somewnheére elseland our capacity to dealwith all those
other [policing] issues.’c?

599. The joint response submitted to our consultation by the Welsh Local
Government Association, thé"Association of .Rirectors of Social Services and the
Association of Direetors ofskducation warned:

“[..J thereawill have to be careful consideration as to how the
implementation of this legislation will be ‘fully’ resourced to avoid
putting undue additienal pressures on existing services."s"

600.\Whenfasked whether intraducing this legislation would divert resources from
other areas of children’s services, Sally Jenkins, then Chair of the All Wales Heads
of Children’s Services,and representing the Association of Directors of Social
Services, answered:

“..] nopl don't think it will divert resources from children’s services.”s*

1 Oral evidence, CYPE Committee, RoP [para 332], 2 May 2019.

12 Oral evidence, CYPE Committee, RoP [para 170], 16 May 2019.

15 Written evidence, CYPE Committee, CADRP 551 - ADSS, WLCA and ADEW.
814 Oral evidence, CYPE Committee, RoP [para 130], 8 May 2019.
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601. Responding to the same question, Dr Dave Williams Divisional Director,
Family Therapy Services, Aneurin Bevan University Health Board, stated:

‘I'd be interested to see which front-line services they think we're
diverting them from, because | honestly can’t think of the frontsline
services we will be doing, and actually, in the long term, to_.a ¢ertain
extent, that's the aim. If we were having to pick up the pieces of
damaged adults and children where chastisement had played a part,
that would be a good thing, wouldn't it?"e

602. When asked if the Bill would divert resources from 6therservices, the Deputy
Minister said:

“This is a manifesto commitment so we will have'to provide the.money
that is needed to effectively delivef this legislation.”s®

5. 6. “Preventative spending”?

603. The potential for the costs asseciated with the Bill to be viewed as
‘preventative spending’®” was efnphasisedin our consultationgparticularly among
individuals and organisations who supported the proposed legislation. They
argued that the investmeint in this legislation would result in savings, with fewer
children and young people needing interventions frem agencies such as social
services in the longér term.

Some views aegut theill's costs represgfiigg “‘peyéhtative spending”

“Training-parents'in positive discipline methods will, in the long run, prevent violence,
and therefore, money will be saved”. Save the Children Sweden (CADRP 302)

“We would see there being positive financial implications to the Bill as it should make
cases of abuse against children more straightforward if the defence of Reasonable
Punishment is removed. This current grey area can lengthen court cases whilst the
defence is being explored”. Voices from Care Cymru (CADRP 362)

‘After changing.the law far fewer children will experience any physical punishment
because their parents will be guided by the law. It will also mean that people working
with families.can give a clearer message or intervene earlier. This will mean spending
less on more costly interventions later as well as savings in the huge cost of providing

15 Oral evidence, CYPE Committee, RoP [para 135], 22 May 2019.
616 Oral evidence, CYPE Committee, RoP [para 134], 2 May 2019.

817 “Preventative spending” is spending which focuses on preventing problems and eases future
demand on services by intervening early.
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services that children who have experienced ACEs such as physical abuse might need
longer terms - into adulthood even”. Children in Wales (CADRP 482)

“Barnardo’s Cymru experience suggests that removing the defence while providing
positive alternatives can only lead to long term savings for society more widely"”.
Barnardo’s Cymru (CADRP 501)

“Figures obtained from the Early Intervention Foundation by the NSPCC found that the
overall financial cost of late intervention with children and young people to Wales was
£115bn in 2014/15". Action for Children (CADRP 582)

“Such a law will promote preventative work and ultimately prevent more costly referrals
to social services, the police and others who are responsible for safeguarding children.
Physical abuse is one of the recognized ACES and can therefore reduce the numiber of
children suffering from this trauma over the coming years”. Caren Brown, Team Around
the Family Gwynedd (CADRP 35])

604. The Equal Protection Network Cymaru toldius:

“The assessment of the fimancial implications of the Bill appears
comprehensive, howgver we believe that some of the long-term
potential cost savings of earlier interventiongmay: offset some of the
costs identified."s®

605. Its evidence reférsito angrowing body of research évidence on the potential
negative effects dmya child of experiencing physicalipunishment [..] which
currently result in a demand for a rangesef services and resources”. It concludes
that removing.the defence of reasonable punishment would have a positive
impactoenthe'effective delivery of a range of public services and a consequent
reductiondA demands on resgurces.s®

606.The Children’'s Commissioher for Wales also argued that initial investment is
neededto reap longer term finanical benefits:

“[..] we're trying to become, through the future generations legislation, a
more preventative nation. We know that this [the Bill] will be a
preventative measure—I'm really confident about that—and it will lead
to whole conversations about positive parenting and good practice in
responding to children beyond its specific legislative intention. In the
long term, | strongly believe that will lead to a reduction in burden on
resources. But that is a long term, and, as with anything when we're

518 Written evidence, CYPE Committee, CADRP 481 - Equal Protection Network Cymru.
519 Written evidence, CYPE Committee, CADRP 481 - Equal Protection Network Cymru.
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thinking about prevention, that needs initial investment to reap the
long-term benefits, which is very hard for Governments and local
authorities and services to do, but | do think it is essential and we
should all keep pushing for it."s2°

607. In relation to preventative spending, the Deputy Minister told us;

“We know that evidence from other countries does shaw that, if we
bring in this legislation and raise awareness, it does change people’s
attitudes, so there may, in the long term, be a savingsif. we.do that.”s?

OUR VIEW

608. We note the information provided in the RlA,about the Bill's administrative
costs. We further note that the majority of thiese costs will arise as a consequence
of the information and awareness campaign.

609. In chapter 3 we emphasise the pivetal importance we attach to raising
awareness of the proposed legislation’s, effect if its aims are te be'achieved and its
unintended consequences avoided. To/this end, our recomimendation 9 calls on
the Welsh Government todhcludeaduty on the Welsh Ministefs to provide
information and increase awareness about the Bill'en its face.

610. We note thatthe potential annual finafi€ial allocation for this Bill's awareness
campaign is only approximately half the spend on.,the campaign relating to
smoking in carfspand two-thirds of the'spend ondthe campaign relating to organ
donation (both off\which are cited in'the Bill's Explanatory Memorandum as
examples of campaigns whichshave acéamipanied legislation). We would
welcome a more detailed explanation of why this is the case.

Recommendation 19. That the Welsh Government provide a more detailed
éxplanation of why the potential annual financial allocation for this Bill’s
awareness camyaigniis only approximately half the spend on the campaign
relating to smoking in €ars, and two-thirds of the spend on the campaign
relating t@ organ démation (both of which are cited in the Bill's Explanatory
Memorandum as examples of campaigns which have accompanied legislation).

611. We note the evidence presented to us about the uncertainties arising as a

? “

consequence of the Bill's “unknown” costs.

620 Oral evidence, CYPE Committee, RoP [para 629], 2 May 2019.
621 Oral evidence, CYPE Committee, RoP [para 273], 12 June 2019.
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612. We recognise the difficulties the absence of meaningful information about
cases of “‘reasonable punishment” poses to establishing a robust baseline.
Nevertheless, as the Bill was one of the Welsh Government’s key manifesto
commitments in 2016, we believe work to establish a baseline should have begun
much earlier than 2019.

613. We believe information about the “unknown” costs is key to allaying S

about the removal of the defence of reasonable punishment diyertin sources

from frontline public services.

Recommendation 20. That the Welsh Government, b e start of Stage
publish a revised Regulatory Impact Assessment providin ore detailed
estimates of the “unknown” costs to public services atising from the Bill.

615. In chapter 3 of this report
support for parents will playi
recognition of this, our r
to provide details of the

step-change in u rt services fi milies that is crucial to the
achievement of th jectives.
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Annex A - List of written evidence

Public consultation

All consultation responses. can be viewed on our website. \y
ubmitted

Of the 650 valid responses we received to our consultation, 562
by individuals in a personal capacity, 29 by individuals respondi
capacity, and 59 by organisations.

ina fessional

The following responses were submitted by either an orga or an individ

privacy policy.

Thomas Brooks - Retired Healthcare Manage
Matthew Yates - Clinical Psychologis CADRP-67
Be Reasonable Wales CADRP-92
CVSC Play Development Tea CADRP-117
Eric Hopley - Forme Education and For vernor CADRP-127
Dr Jael Hill - Clinical Ps CADRP-146
Children’s Com ner for Wales CADRP-160
Nico acher CADRP-162
CADRP-169
CADRP-171
CADRP-174
es - CADRP-232
‘ CADRP-283
Kirsty Sanderso CADRP-290
Betsi Cadwaladr University Health Board CADRP-291
Crown Prosecution Service CADRP-293
UNICEF UK CADRP-294
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lan Hassall - Independent Children’s Advocate CADRP-298
Save the Children Sweden CADRP-302
TGPCymru CADRP-311
Observatory on Human Rights of Children

Rhiannon Harvard - Youth Worker

Joan van Niekerk - Consultant

Caren Brown - Team Manager, Gwynedd Team Around the Family

Flintshire County Council

Voices From Care Cymru

Rebecca Allen - Area Coordinator

Linda German - Teaching assistant

Anne McGillivray - Professor of Law Universi nitaba (retired)

Welsh Chief Officer Group and All Wa CADRP-387
Hafal CADRP-394
Royal College of Nursing Wales CADRP-406
Bill Garnett - Social C s CADRP-407
Play Wales CADRP-421
CADRP-436

CADRP-439

CADRP-453

CADRP-457

qual Protection Network.Cymru CADRP-481
hildren in Wales ‘ CADRP-482
National Ing @ 1t Safeguarding Board CADRP-489
Independent F ology Associates CADRP-494
Royal College of General Practitioners CADRP-498
Barnardo's Cymru CADRP-501
Humanists UK CADRP-502
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Mudiad Meithrin CADRP-503
Royal College of Paediatrics and Child Health (RCPCH) CADRP-504
Hywel Dda University Health Board CADRP-507

Global Initiative to End All Corporal Punishment of Children

Jonathan Evans - Professor of Youth Justice Policy and Practice

Kristine Vaaler - School Governor

Early Years Wales

Southern Methodist University

Cwm Taf Morgannwg Health Board

Brynteg Village Church

Association of Directors of Social Services Wales{AD ; Welsh Local

Government Association (WLGA); Associatio Direct ducationin

(ADEW)

Robert E Larzelere - Professor CADRP-559

Save the Children New Zealand CADRP-560

Intermediaries for Justice CADRP-562

Children are Unbeata CADRP-572

Little Acorns % CADRP-573
CADRP-581

jonfo i CADRP-582

CADRP-587
CADRP-591
CADRP-592
CADRP-596
CADRP-597
CADRP-609

NAHT Cymru CADRP-610

Aneurin Bevan University Health Board CADRP-611

Dr Anja Heilmann - Public Health Academic CADRP-612
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Public Health Wales CADRP-614
Welsh Women's Aid CADRP-625
Office of Police and Crime Commissioner for Gwent CADRP-626

Julie Doughty - Lecturer in Law

Deborah Pitt-Retired Psychiatrist

The Bar Council of England and Wales

Nicola Barry - Childline Supervisor

Royal College of Psychiatrists Wales

Joan Durrant - Child-Clinical Psychologist and Professor

NSPCC Cymru

Heather Keating - Professor of Criminal law

Equality and Human Rights Commission

Evangelical Alliance

Dr Mair Edwards - Clinical Psycholog

Clybiau Plant Cymru Kids Cl

CADRP-644

CADRP-645

CADRP-646

CADRP-650

The Welsh NHS Confederati
Targeted consu l [
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http://senedd.assembly.wales/documents/s91408/Sentencing%20Council%20for%20England%20and%20Wales.pdf
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Annex B - List of oral evidence sessions

The following witnesses provided oral evidence to the Committee on the dates

Name and Organisation

2 May 2019 Julie Morgan AM, Deputy Minister for Health and Soci

Karen Cornish, Deputy Director - Children & Fa
Government

Emma Gammon, Lawyer, Welsh Governm

Jamie Gillies, spokesman for Be Reasonable

Sally Gobbett, Parent campaigne

representing the Equal

Vivienne Laing, Poli p

representing the Eg
Menna Thomas, Ass Director (Policy)
representi al-Protection Netwo

©

S Children’s Commissioner for\Wales

and ic Affairs, Children’'s Commissioner

8 May. eads of Children’s Services and representing
irectors of Social Services
tem Leader for Equalities and Safeguarding,
nty Council and representing the Association of Directors
“Welsh Local Government Association Spokesperson for
d Social Care and Leader of Bridgend County Borough Council
16 May 2019 bert, Police and Crime Commissioner for Gwent and Chair of the All
Policing Group
tt Jukes, Chief Constable for South Wales Police
22 May 2019 Dave Williams, Divisional Director - Family and Therapy Services, Aneurin

Bevan University Health Board
Nicola Edwards, Head of Safeguarding, Swansea Bay University Health Board
Jane Randall, Chair - National Independent Safeguarding Board

Jan Pickles, Member - National Independent Safeguarding Board
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Dr Lorna Price, Wales' representative on the Royal College of Paediatrics and
Child Health'’s central Child Protection Committee

Dr Rowena Christmas, representing the Royal College of General Practitioners

Michelle Moseley, representing the Royal College of Nursing

6 June 2019

Barry Hughes, Chief Crown Prosecutor for Wales
Kwame Biney, Senior Policy Advisor, Crown Prosecution Servi

Iwan Jenkins, Head of Complex Casework Unit, Crown Pr ion Service
Wales

12 June 2019

Julie Morgan AM, Deputy Minister for Health and
in charge of the Bill

Karen Cornish, Deputy Director - Children & Fami Di

ion, Welsh
Government
Emma Gammon, Lawyer, Welsh Government \
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